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Atypical Employment Relationships:
The Position in the Republic of
North Macedonia

TODOR KALAMATIEV AND ALEKSANDAR RISTOVSKI

I. INTRODUCTION

MID GLOBAL SOCIETAL changes that have generated changes
in the organisation of work, ‘employment flexibility’ has become
an integral part of the labour legislation of the Republic of North
Macedonia.!

Over the years, Macedonian labour legislation has extended the number of
atypical (non-standard) forms of work. This situation is a direct consequence
of the structural changes in the Macedonian economy (the transition from
self-governing socialism to a market economy) and the result of two addi-
tional reasons that have influenced the country’s normative framework.

The first reason for the increase in atypical employment relationships
originates from the requirement to harmonise Macedonian labour legisla-
tion with both international labour standards? and EU legislative acts.3
The second reason is closely related to the first and reflects the tendency
towards modernisation and adaptation of the Macedonian labour law

‘1 See in T Kanamarues, A Puctoscka, @uexcuburrnocm u Cuzyprocm Padroz Odnoca y Padnom
3axonodascmey Penyonuxe Maxedornuje (paseoj u nepcnexmuga) (Pamso m ColpjanHo IIparo,
9aCONHC 34 TEOPWjy M TpaKkCy DajHor M CoUFjanHOr mpasa, bp.1/2013, Tommna XVII, 2013)
- pp 84-87. .

-2 In this latter context, specific mention should be made of the following ILO Conventions:
- Workers with Family Responsibilities Convention, 1981, No 156 (ratified in the Parliament
of the Republic of Macedonia on 17 November 1991); Home Work Convention, 1996,
- No 177 (ratified in the Parliament of the Republic of Macedonia on 3 October 2012); Private
 Employment Agencies Convention, 1997, No 181 (ratified in the Parliament of the Republic of
Macedonia on 3 October 2012).

3 In this latter context, a reference should be made to the partial harmonisation of the
Macedonian labour legislation with the following EU Directives: Directive 97/81/EC on
part-time work; Directive 98/70/EC on fixed-term work and Directive 2008/104/EC on
temporary agency work.




+gog d (eHETOI TOQT “DIOID—IoLIANED Hoged]|
< fitroLoA] M Eudu)]"€)), 121nedodiH A BH OLOIra) U IOLOSIK BH 10%h Od sandogg) plhHoepY J bH
n20Hp0 awnHuogpd DE WOHONDE 09 awads oHI20adUO DH DOHOO WONHUOGD] ‘BOMLEWBLEY 1, o

68 d (5661 @O y—mumareny, elunHary)

oonpo Hawogpd Qo suinxddsgo n puwspdu DS ynunodndyp YUEOHBNO], I ¥ HOMHOUMIN Y ¢ -
RYA:

(c6/08°d0 BMHOUSMBIAJ BH dWHOSE 'ID,) 66T TO HOOHIO awunIoged BE HOMBE UT 93§ ,;

“(£6/08°do EBlHHOTMEIN J BH MHHOSE "ID),) £66T O HOOHIO 21uH1008d BE HOMBE ¢y

*¢ BMLOL T 9BLD ‘G HOU'R ‘UOOHIO 21MH10Q®d BE HONEE -

*7 €Bld T HAUR ‘HOORIO s1uH10gRd BE HONRE |y

'€ €815 ‘$ T HAUh “HOOHITO ainH100ed BS HONEE o1
1 8810 4T HOUh ‘UOOHEO OLMH1OQed BE HOMEE
*1 8810 ‘CT HOUB ‘(BHHYOI §OOT A 87 X0 §0/79dg elun
oraNeIAld w: MHH98"1))) BfHHOTMNEIA BYMIIQANSJ BH HOOHIO 21mHIoged mM HOMBRE, ( wmm\mﬂwzw mN. jo
§0/29 OU ‘PIUOPTIN JO OTNAY 33 JO MDZED) [EYIQ ‘SUONIE[RT INOE] UWO MET W 998 4
*(aseqelep/EIEpATISOMa/Ma-edoins s/ :d:
jeisorny :201mos) uonemp Arezodual € Jo sI0BIIUOD paoﬁmo_mﬁw P ﬂu%ok muukoﬂ\ﬁ\ﬁowm
- -ISqUINU 8303 3Y3 JO 9% /'t “(193reNnb Yanog) 9107 JO EIEP [eINsnEIs SY3 03 Suipiony
) . *£0€ d ‘(ermirox ZoOT ‘eftton)—as1rlieg mommau ¢ oL B
; tmduyy g, 121uedsarH £ ‘9okd, § HUORE BH OLOIOT B LOLOSIDK BH 105k 0F YHHAOOE) pfitHopanpy J vH
- noongo aunHognd ps WOHONDE 09 awads OHaIBQAU0 DH uommhwﬁmr@m&cmak nmuims_mqu L
o 747 4 (5007 “efuox) [y ousyr onxeaoody]) 6evdyr osopdd] ‘egodel) J W
“zv 4 (8007 P
duedwrop Surysiqng Bqzo[eZ AD “usioldiny arnoeg pue 3|qmxs] ‘onSofer( Bmmhom%o%mw
- JeuoneuINY] "TII) vreop2ovIy fo o1gnday ayg fo. suonpiay susmkojduig uo moy .mﬁ U1 SPODAJHOT)
; Juomlo)dusg 2yoads sopun guswikojduy a1qixald L0) SouIGISSOT BAOIRIS ©) T 295 ¥ .

o1 sB [[oMm SB ‘¢00T JO syuoweyddns pue syuswpuLUIE SY) ‘€661 JO sdrys
-uOTE[eY INOQET UO AET oY) JO IXa1 (JeurdIo 1) JIseq 2y} 03 poreduio)
o7 PRYSTIqEIS? 2q ued digsuone[a1 Jusurfofdias UE Gorym IPUN SISED
IE1I90 JO UONBUTULIAIRD SYI PUE (SUOSEI aanoelqo o) suonipuosaid [e89]
ogpads JO JUSWYNF SY3 A[otret Jour 3q 01 pey drysuope(as yuswfojdu
U1191-pax1y B SUIPIOUOD JOJ SUOTIPUOD Te1ouo8 om] “20udH o1 poraad aymugap
© JOJ NIOM SI UDTAs S[IOM 33 JO SIMIBU 943 ST drysuoneras yuswiojdws
W191-Paxy € SUIPN|OUOD IO UOSEIT UTEUI 93 ‘SISED Funisixo ur A3o1IBA O
JO sSaTPIESaT JBYI MITA 9Y) AQ PIIBUTWIOP SBM Az001) o3 ‘atuny sures Y3 Iy
“sjuoweaife SurureSTeq 9AROS[[OD O SUONE[NSAI [BUINIUT T3 U0 pastq 24
[JIA YOTGM 90BIITOD Juswho[dwd urIs)-paxy Surpnouod J0§ ssed 19410
sonpomnut 01 s1edojdurs 10§ UI00F 3] METT 37} ‘gorporad UT "S30BAIUO0D JUSUW
-4opdurs wIIe3-poxy SUIPnN|OUCD JOF SUOSE] 5AT392[[O JO 3ST], 9Y) ISNBYXI 10U
PIp $9sE5 959 ], 1,1"109f01d & U0 IOM PUE {I9}I0M JUIS]E UE JO Juotaoe]dal .
©[I0M. JO JWNJOA PASEIIUT H[IOM [EUOSEDS :drgsuonerar juowrfodws UL}
-poxy © BUIYSIEISO 10F SISED, J[QISSTWIPE SYI PIAILISWNU JEYD tonemdal -
s[8urs B pajussordexr meT ST, ¢;'¢661 JO (noonpo swmnnwognd pe HOMDE)
sdigsuone[ay INOJe] U0 MET Y} 0} 1921 sdiqsuone[21 Ioqe| U0 SAF
UBTUOPIDEIA JO SISAJEUE [EI10[0UOIYD) “JUIXD 198S3] IO 1972018 € 03 momsod
redourid STyl WOy SIHIP BIUOPIOBIN YHION JO oriqnday 2y3 o Twonesisd
JULIIND Y[, "owml Jo potiad Juyep € JOJ 0ENUOD juowfojdurs ue Jo UOK.
-npouod o) SursTwpISs] spunosd ~2A1399(qo, 241 Burjyny uodn [EUOTIPUOD §
drgsuoreys juourfofduId UIIeI-PIXy B JO JUSWAOUSUIUIOD 3 Jmuuauw a

1 TOTBIND TULIPUT JO IDBIUOD JUIWAO[AUID U PaIapISUOd ag [[eYs UIeIoyl
PIUNUISISP 10U ST UOWEIMP 3SOYM J0eIIU00 Jusurojdws uy ((suwm jo v.oaum
Syugaput ue 10y Juswdojdurs) soueApE UI POUYSP JOU ST YOIgM oumm J0 ﬁomuom
® J03 popnyouod oq [[eys 1oenuoo juswiojdurs oy ‘(roowupo m.Em:S@.mm&
e HONDE). eTUOPADRIN YIION JoO orqnday] o3 jo sdiysuoneey moqe  uo
MPY o1 01 SUIPIOOOY ¢"SUNLIM UT 3 ISNWI WIOY JY3 o1 “0EmU0o Juew
- ;-,%EQEM ue Jumudrs 4q paysi[qeiss oq Jfeys diysuonejas E.mnbwoaau ay
BJED [BOTISIIEIS o
B jaty! [qe[reAB oY1 UO paseq g ued UORdUMSSE UE [YoNG o'3[ni
Paystiqelss oy o3 uondedxo, UE SI JO1B[ SYI PUB O[T, SY3 ST ISULIO) I3
- 93y ‘driysuonerar Juswdojduwa Wirel-paxTy € pue UONEIMp 85%@@5 Jo diys
wuoﬁﬂuu Juourfofdurs ue :sdnois fezous3d omi Suimorog oy oqur ﬁomﬂ.mmﬁo.oa
aM_Hb drysuoneyer juswojdure ay3 ‘UoIEIMNp S UO Paseq m.numwakmo.ﬁmao j0
- b Mwmwﬂmwww ow Momou AJrensn uone[si3a] pue £109Y3 ME] INOGE] UBTUOPIOEIA]
o 02duo pr putogod) MIOM WIIDI-POXY, U1} Y Sutumep usyp

syuewmaaxmbay [ewioj/suonmuya( [eSe Y

IO WHHL-IXId 'II

SRy [enIdENUO)) 93 jo uonemdng [yMeT m
; “iom Aouale Lrerodwol pue
ﬁwaEoU [etsageuew) suosiod [eroSEUBW YIm 10enU0d Jusmriojdus quu
Mo ms uﬁwoﬁov [T 19833000 Juswdo]dws fsuroy 18 fIom J0J 10BIIUOD JUUL
;Mmqwmﬁw .nwuu%oﬁgo oidnnur yam yIom swn-1red fyIom suwm-ired Hypom
w.nw:cﬂum S[I0M WII-paxy SE YONS YIOM JO Surroy [esidLye JuaIafp Jo iaq
E S[TEIUS eruopadeiA YiaoN Jo ofqnday] 9y3 Jo uoneysiSe] mnoqey oy .

; - *Sursearour Apu
o 43Ul I AJ3UBISTOD 218 1B}
Mm\,up 3O surog yeordfye jo oSuey peoiq B opraoid Yomm (sa3EIg BQE@WA
03 30 ssoy3 03 Apremonred) swaisAs me] mnoqey oaneredwos 01 uslss

71’ JU9AD UTEIID B JO 90w w
30 Yse] Urelrsd € jo uonaddwod ‘9iep oywads & se gons ‘suoseas 241392190 ‘
£q PoUNIIPD ST 10BIIUOD juourfojdurs o Jo Axdxa 9yl uAYM ¢aako1du?
oty pue 1ofojdurd oY1 USAMI] A[IOSIIP PIPMIUOD IOEIUOD yuowm£o1du?
ue sopun uosiad AUE SIZA0D YOIYM “Trom se afojdure uriel-poxy, ursel 99
SOUPP UONE[SISA] INOQE] UBTUOPIIBIA 1"(I0BIFUOD uI191-paxy) ooueap® U
paunep aury jo pouad B J0J PIPNIOUOD 3G OSTE Aput s10€1IUOD Juowsofdud

6LT vmopasvN §140N Jo o1qnday a1 up 1019ISOd 241, FYSACISEY AVPUDSY2]Y PUD a3UDDIDY A0PO], 8/T




280  Todor Kalamatiev and Aleksandar Ristovski

basic text of the Law on Labour Relationships of 2005 introduced 4 ,
general and flexible formulation to determine the objective reasons moH.Bcna
cluding a fixed-term employment contract. The Law on >Embm5a:ﬁmnon..
Modifications of the Law on Labour Relationships of 2003 stipulated MMM

a fixed-term employment relationship may be established for

ties are free to choose the type of employment contract and its duration

of five years does not apply. This means that the duration of the contract
for the replacement of a temporarily absent worker may be either longer or
shorter than mﬁ.u years, but in any case, not longer than the actual absence
of the temporarily absent worker.21

The E&w of an objective reason for establishing a fixed-term employ-
ment relationship does not mean that no legal mechanism exists to prevent
abuse of the use of successive fixed-term employment contracts. The Law

7 3akou 3a m3me
HYBam€ 1 NONONHYBae Ha 3aKOHOT 3a pabOTHHTE OHOCH OF 2
(Cn.BecHnk na P Makenonuja 6p.40/03) unen 2. P o 7 2003 romma

1% 3akon sa pat .
e 46 padoTHuTE ofHOCH oa 2005 romuna (Cn.BecHux Ha P Maxenonnja 6p.62/05),

19
i szo: 32 U3MCHYBALE M DOTOMHYBAe HA 3aKOHOT 3a palOTHHTE ONFAOCH O 2008, umnen 4,

20 ;
iy ‘mﬁmm in 3aK0H 33 PabOTHHTE ONHOCH, WieH 46, cras 2.
opee *MWMWMANM:@W u A PUctoBcku, Paboma na onpedereno 8peme u paboma co HenoaHo pabonHo
A H ] 5]
8 apOny opmu Ha paboma eo pabomuomo saxonodascmeo Ha Penybnuxa Maxedon

conc

labour A ) : ;
abuse of fixed-term employment relationships, which are stipulated in
Council Directive 1999/70/EC on the framework agreement on fixed-term

work, namely the ‘limitation of the maximum total duration of the suc-

.moaiamm which by their nature are of a definite period—with MMHMWWM:DW
interruption—for up to three years.!” The original text of the Law on Lab ol
Relationships of 2005 retained the identical legal formulation in term by
the ng..anmﬁw reasons for concluding a fixed-term employment H&mnozmw_bm
but it increased the maximum limitation to ‘fixed-term employment é.ﬂ ;
or without interruption for up to four years’.!® Nevertheless, followin. Mm

first amendments, the Law on Amendments and Modifications of ﬁrmmh :
on .hm_uoﬁ Relationships of 2008 repealed the phrase ‘performing mnﬁi%i
which by their nature are of a definite period of time’ from the original t o

of the Law. Thereby, it practically abolished the existence of an ﬂog.mo%wﬁ ;
Hmmmﬂ.uﬂv as a precondition to concluding a fixed-term employment nODan%
Additionally, these amendments and modifications to the Law on Labour
Wm_mﬁonmgwm increased the maximum limitation to “fixed-term work /SMM
or without interruption, for up to five years’.1 Hence, the Zmnm&uom_.mn
labour law system does not require the existence of ‘objective reasons’ whe

concluding the initial or subsequent contract(s) of employment, ie the wmw

cessive

exce . . .
‘The employer may conclude one or multiple successive contracts with the

employee, but must adhere to the overall maximum limitation of five years.

- pte
%o_u Systematisation (Akm 3a cucmemamusayuja Ha pabomnume yMecma). Ulti-
mately, the employment contract is the most direct legal source, and must
contain a clause that regulates the key aspects in terms of type of work and
the worker’s activities.2* There are frequent cases in which just before the

Moreover, the Law on Labour Relationships includes the ‘replacement
of a temporarily absent employee’ as a possible reason for concluding a
fixed-term .mEEO%BmDH contract.?? Despite the fact that the Law fails to
regulate this ‘legal gap’, in theory and in practice there is a prevailing view
that when concluding a fixed-term employment relationship to replace a
temporarily absent worker, the maximum term for fixed-term employment
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on Labour Relationships of the Republic of North Macedonia allows the

lusion of fixed-term employment contracts for up to five years to
form the same activity, with or without interruption.?? Macedonian
legislation applies one of the three measures of protection against

fixed-term employment contracts or relationships’, which may not
ed five years for the same activity, with or without interruption.??

The limitation of the duration of fixed-term employment relationships

cefers to the performance of the ‘same’ activity. The Law does not explicitly
define the term ‘performance of the same activity’, but may entail activ-
ities that belong to the same group or category of jobs that are usually

scribed by the collective agreement or an employer’s act, ie an Act on

expiration of the maximum period limiting the duration of the fixed-term
employment relationship, employers enter into a new fixed-term contract
with the employee, engaging him/her to perform ‘other’ activities that are
nominally but not essentially different from the activities that were a con-
stituent part of previously concluded employment contracts.”® Thereby,
employers circumvent the legal consequences resulting from the expira-
tion of the maximum period of limitation of fixed-term employment con-
tracts, namely a transformation of the fixed-term employment relationship
into one of indefinite duration. Hence, it would be more appropriate if the
maximum period of limitation of fixed-term employment contracts referred
to ‘any’ activities performed by a particular worker and not only to the

wa, HeaosHo [paso, Msganue a TeopujaTa U MPAKTUKATA Ha NpaBoto, bp.34, May 2016, Cxonje,
ctp. 655. ’

22 3akou 32 paGOTHUTE OJHOCH, 4ieH 46, cTae 1.

3 Argumentum a contrario, Macedonian labour legislation does not envisage the remaining
two measures of protection against abuses of fixed-term employment relationships, namely:
the determination of objective reasons justifying the renewal of the fixed-term employment
contract or relationship; and the limitation of the number of renewals of such contracts or
relationships.

24 The Law on Labour Relationships envisages that the employment contract (among other
elements) shall contain the job title, that is, data on the type of work for which the employee
has concluded the employment contract, including a brief description of the work s/he is to
carry out under the contract (Article 28, para 1(3)).

25 A PHCTOBCKH, Pededhuruparse Ha GUHADHUOM MOOen HA paBonHume 0OHOCY U PESYAUPArse HA
Hecmandaponama patoma (RoKropcka auceprauuja, Cromje, 2015) crp. 327.
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284 Todor Kalamatiev and Aleksandar Ristovski

particular post may become vacant may, for example, be the ‘death of the
previously replaced employee’.?4

The Law on Labour Relationships does not contain any provision to
resolve the legal consequences resulting from an invalid conclusion ang
duration of a fixed-term employment contract. In fact, Macedonian laboy,
legislation fails to recognise several important aspects related to penalis.
ing the consequences of the unlawful existence of a fixed-term employ-
ment relationship. The first aspect encompasses the dilemma related to the
legal treatment of fixed-term employment contracts concluded contrary t
the conditions under which such a contract may be concluded, while the

latter aspect relates to the ‘legal gap’ that exists in the event of extension of

fixed-term employment contracts without having to conclude a new (syc.

cessive) contract. The Law on Labour Relationships does not precondition -

the conclusion of the initial, nor of the successive fixed-term employment
contract on the existence of objective reasons. Starting from such a pre-
sumption, it can be concluded that the courts’ practices are restrictive, in
the sense that they are often unwilling to interpret a fixed-term employment
contract signed without containing any objective reason as a partially null
and void contract, ie as a contract that may be converted into an employ-

ment contract of indefinite duration by a court decision.?* The second aspect

reflects a particular practice which is also prevalent in the ‘regular’ labour
market in the Republic of North Macedonia. It refers to the factual $itua-
tion in which a fixed-term employment contract had ceased to exist ex lege
(for example, due to the expiry of the term), but the employee continued to
perform his/her activities at the same employer (so-called “factual employ-
ment relationship’).3¢ In the absence of an explicit legal provision that fills

this specific ‘legal void’, it can be argued that the continued performance.

34 In the labour dispute registered under PO.6p.87/13 from 13 June 2013, the Basic Court in
Tetovo (as a first instance civil court) ruled that the plaintiff (a class teacher in an elementary
school) met the requirements for the transformation of the fixed-term employment relation-
ship into one of indefinite duration. In the given case, the employee had continued working
in the same position for more than two years for which the financial funds were provided and

the employer determined that there was a permanent need for the employee, and the post ulti- -

mately became vacant due to the death of the previous employee.

35 Contrary to current legislation and court practice, in the archives of the courts of the
Socialist Republic of Macedonia before the country’s independence, there are court decisions
that legitimise the transformation of the employment relationship into one of indefinite dura-
tion depending on when the fixed-term employment relationship was established. For example,
the Court of Associated Labour adopted a decision which held that if the worker deems his
work to be for a fixed term, even though his/her work consists of labour activities that are not
of a temporary nature, it shall be presumed that the worker established a permanent employ-
ment relationship (Court Decision, No 207/86 from 25 September 1986).

36 At the request of the business community of the Republic of Macedonia, the Employ-
ment Agency of the Republic of Macedonia along with the Health Insurance and the Pension
and Disability Insurance Fund, introduced a simpler procedure in 2012 to register/deregister
employees whose fixed-term employment contracts for the performance of the same activ-
ity have been extended without an interruption in the employment relationship. Under the
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of the activity by the employee at the same employer after the expiry of
the previous fixed-term employment contract does not mean that the con-
rracting parties have entered into an employment relationship of indefinite
duration but rather that they have concluded a new {successive) contract
of employment, the nature and duration of which depends on their will.37

. ¢, Termination/End of Fixed-Term Contracts

Fixed-term employment contracts may end with the expiration of the period

for which they were concluded, ie fulfilment of the condition specified in

the contract. In practice, there are several ways to limit its duration. The

term may be fixed by a calendar date, by satisfying a certain condition, ie
the completion of a certain task or by the occurrence of a certain event.
The fixing of the term by calendar date consists of designating the exact
date of expiry of the contract (for example, the contract expires on 10 June
2016) or by indicating the total duration of the contract (for example, the
contract is concluded for a total period of three months from the date of its
conclusion).38 Apart from the calendar method, there are fixed-term employ-
ment contracts that cease to be valid upon the completion of a certain task
{for example, work on a project).?® Finally, a fixed-term employment con-
tract may also end with the occurrence of a certain event {for example,
the return to work of a temporarily absent worker).*? The Law on Labour

modified procedure, the previous practice of deregistration of employees from the Employment
Agency due to the expiry of their contracts and their re-registration on the same day at the
same employer has been abandoned. In fact, the first submitted application to the compul-
sory social insurance institution related to the initial fixed-term employment contract at the
employer is valid as long as the cumulative employment relationship lasts, and it includes all

- consecutive contracts of employment until the expiry of the maximum statutory limitation

for fixed-term contracts. Consecutive employment contracts with no interruption are usually
concluded in the form of a new contract or in an annex to the existing contract. Irrespective
of whether the consecutive employment contract occurs in the form of a new contract or in an
annex to the existing contract, it relates to the performance of the same activity and contains a
provision for fixing the term, eg its duration.

37 D Marinkovi¢ and M RuZdjak, Zakon o Radu (komentar, primjeri, sudska praksa,
2005) p 31.

3 In theory, there is the view that the calendar method, eg determining the exact date of
expiry of a fixed-term contract, is the most appropriate way to set the duration of the contract.
By using this method to fix the term of the contract, employers can avoid any unwanted con-

© sequences resulting from the transformation of the fixed-term into a permanent employment

relationship, especially in cases when the term is neither certain nor specified in the contract.
See in D Milkovi¢ et al, Prestanak Ugovora o Radu, Veliki Komentar Novog Zakona o Radu
(Va$a Knjiga Zagreb, 2010) p 172.

39 In this case, there is the so-called descriptive fixing of the term of the contract, which can
be determined by inserting both the specific condition, eg completion of a certain task, and the
calendar date.

40 In such a case, the validity of the employment contract will expire at the time of occur-
rence of the resolutive condition (the return to work of the temporarily absent employee),
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288 Todor Kalamatiev and Aleksandar Ristovski

relationship for the first time shall acquire the right to full annual leaye
after an uninterrupted period of service of at least six months at the same
employer, regardless whether the employee works full-time or part-time 48

(ii) Employment Opportunities

The labour legislation of the Republic of North Macedonia stipulates the

right of fixed-term employees to be informed about vacant posts. Thus,
the Law on Labour Relationships requires employers to inform fixed-term
employees about vacancies by posting a notification in a visible place at
the employer’s premises to ensure that they have the same opportunity
to access permanent employment as the other employees.*® In addition,
employers should, to the extent possible, facilitate access of fixed-term
employees to appropriate training opportunities to enhance their skills,
career development and professional mobility.50

(iii) Other Matters

Macedonian labour legislation does not provide for other provisions that
may be considered supplementary rights for employees who have concluded
a fixed-term employment contract.

E. Information and Consultation

Macedonian labour law has not yet established a proper legal framework
to enable the systematic participation of employees in decision-making pro-
cesses. Labour legislation contains several provisions on the ‘information
and consultation’ of employees in general, as well as in terms of collective
dismissals.®! Employers in Macedonia are not required to inform and/or
consult employee representatives about the number or representation of
fixed-term employees. ..

F. Specific Provisions

In addition to the Law on Labour Relationships (as a general law governing
employment relationships), the Law on Public Sector Employees (3axon 3a

See in 3axox 32 paGoTHuTE 0AHOCH, WieH 139.

See in 3akoH 3a paGOTHUTE OJHOCH, WieH 25, cras 10.

See in 3axoH 32 paGOTHHTE OZHOCH, WiIeH 25, ¢ras 11.

These provisions (arts 94-a and 95) aim to harmonise the Law on Labour Relationships
with the European Framework Directive on Information and Consultation (2002/14/EC) and
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gpabomenume 60 jasuuom cexmop) as well as other special laws, cover
fixed-term employment relationships. The Law on Public Sector Employees
contains several objective grounds for concluding fixed-term employment
contracts. Such objective grounds are: replacement of a temporarily absent
employee (for more than one month); temporary increase in workload;
seasonal work; unforeseen short-term activities that arise during the per-
formance of the employer’s main activity; work on a project; or filling spe-
cial jobs in the cabinet of the President of the Republic of Macedonia, the
president of the Assembly of the Republic of North Macedonia, the deputy
presidents of the Assembly of the Republic of North Macedonia, the Presi-
dent of the Government of the Republic of North Macedonia, the deputies
of the President of the Government of the Republic of North Macedonia, or
the ministers and the General Secretary of the Government of the Republic
of North Macedonia, for the purpose of carrying out tasks and duties of
special advisors.’> The replacement of a temporarily absent employee as
an objective ground for establishing a fixed-term employment relationship
shall last until the expiry of the absent employee’s approved absence, but not
longer than two years at most.”3 The temporary increase in workload, sea-
sonal work and unforeseen short-term activities that arise during the perfor-
mance of the employer’s main activity as objective grounds for establishing a
fixed-term employment relationship shall last until the needs of the employer
have been fulfilled, but one year at most.** Finally, the work on a project as
an objective ground shall be valid until the end of the project, but no longer
than five years in total.> However, employment of the special advisors at
the offices of the previously mentioned state institutions shall last until the
expiry of the term of office of the functionary in whose cabinet the person
is employed.>¢ Besides the Law on Public Sector Employees, provisions with
an identical or similar content may be found in a few other special laws such
as the Law on Administrative Servants (3axon 3a admunucmpamusHume cryic
Genuyu), the Law on Judicial Service (3axon 3a cyockama cnysic6a), the Law
on Public Prosecution Service (3axon 3a jasnoobeunumenckama ciyocéa), the
Law on Primary Education. (3axon 3a ocroeno obpasosanue), the Law on
Secondary Education (Jaxon 3a cpedno obpasoeanue), the Law on Higher
Education (3arowr 3a eucoxo 66pazosanue), etc.

the Council Directive on collective redundancies (98/59/EC). Yet despite nominal compliance
with the aforementioned EU directives, the Law on Labour Relationships does not provide
for a substantial definition and procedure for electing ‘employee representatives’, eg a “works
council’; and does not determine its competences, rights, obligations, etc.

52 3a oBa B 3aKoH 32 BpaGOTEHUTE BO jaBHUOT cexrop,CiBeckuk Ha PM 6p.27/2014, wien
22, cras 1.

33 3akou 3a BPAGOTECHUTE BO JABHHOT CEKTOP, WieH 22, cTaB 2.

% 3axoH 32 BpaBOTEHITTE BO jABHMOT CEKTOP, WICH 22, CTaB 3.

35 3akoH 32 BpaGOTEHHTE BO jaBHHOT CEKTOp, WIeH 22, CTaB 4.

56 3akoH 32 BpaGOTEHHTE BO JABHHOT CEKTOP, WieH 22, ¢Tas 5.
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which the employee works less than full-time hours (shortened workip, ¢. Opportunities for/Right to an Extension of Working Time
time) in accordance with the regulations on pension and disability Emﬁmnnm
and the regulations on health care insurance. This form of shorteneq
working time relates to employees who are ‘disabled’ or are in medicy|
rehabilitation.’” In the second case, the shortened working time is related

to so-called ‘exceptional conditions’, and refers to employees who work
in especially difficult, arduous jobs that are harmful to the health of the

employee.58

In principle, the labour legislation of the Republic of North Macedonia
prohibits the unilateral extension of the working time by the employer. The
Law on Labour Relationships stipulates that the employer may not order
the part-time employee to work longer than the agreed working hours,
except in cases in which additional work is required due to natural or other
disasters.”> The prohibition on working longer than the agreed working

on Labour Relationships implicitly permits the ‘extension of working time’,
if the contracting parties envisage such a possibility in their contract of
employment. Case law is still not clear on this ‘legal void’, but in our view,
if the extension of working hours (ie overtime work) is stipulated in the con-
tract, the contracting parties are free to autonomously determine both the
terms and conditions of its introduction and the amount of compensation
for the working hours exceeding the agreed working time.

B. Opportunities for/Right to Part-Time Work

The Law on Labour Relationships does not envisage the possibility for 3
direct adjustment of part-time work to the needs of the employees for
a better work-life balance and upon their request. The only exception in
this regard is the possibility to work shortened working hours, ie half of
the full-time working time (20 working hours per week) in order to care for
and protect children with developmental problems and special educational
needs. In this case, the shortened working time (half of the full-time working
time) is considered full-time work, as the remuneration for the remaining
half of the working hours shall be compensated for by the state budget in
accordance with the social welfare regulations.®”® Such an option shall be
granted to one of the parents of the child only if both parents are employed
or if the employee is a single parent.”0

The right to change the working time from full-time to part-time is only
found in the Law on Public Sector Employees. The Law, inter alia, stipulates
that the responsible person at the employer’s organisation may adopt a deci-
sion on part-time working hours upon the employee’s request to care for
the first-born child until it reaches the age of two, care for the second-born
child until it reaches the age of two and a half, and care for the third-born child
until it reaches the age of three.”! In that case, the responsible person at
the employer’s organisation may adopt a decision upon the request of the
employee to change histher working time, within the statutorily prescribed
period of 15 days.”? Any future amendments to the Law on Public Sector
Employees ought to provide for justified grounds that will limit the discre-
tionary power of the employer to reject the employee’s request to change
his/her working hours. .

D. Rights and Status of Part-Time Worker

(i) Equal Treatment

The labour legislation of the Republic of North Macedonia envisages
the right to equal treatment of part-time employees. The Law on Labour
Relationships stipulates that the employee who has concluded a part-time
employment contract shall have the same contractual and other rights and
_ obligations arising from employment as the full-time employee, and shall
exercise these rights and obligations proportionally to the time for which
" s’he has concluded the employment contract, except for those otherwise
defined by law.”7* Principally, this provision is related to two segments of
part-time employment. The first segment refers to equal employment rights
and obligations of part-time employees compared to full-time employees,
 whereby employers are required to provide the same employment condi-
" tions for both types of employees. Yet besides the prohibition of discrimina-
. tion against part-time employees, the Law on Labour Relationships does
not specify ‘the comparative’ full-time employee whose employment rights
and obligations represent the basis for comparing the working conditions
of these two types of employees. The second segment refers to the exercise
of employment rights of part-time employees in proportion to the working

& o hours during which they perform their work. In practice, it is important
See in 3aKkoH 3a paGOTHUTE OFHOCH, WieH 122. ’

3axoH 3a pabOTHHTE OJHOCH, WieH 122-a,

See in 3akoH 32 paboTHuTe OAHOCH, uned 169, cTas 2.

See in 3axo 3a paGoTruTE OAHOCH, uNeH 169, cTas 1.

See in 3akoH 3a BpaboTeHHTE BO jJaBHUOT CeKTop, wieH 23, cras 3, aminea 2, 3 u 4.

See in 3akoH 3a BpaGOTEHHTE BO JABHHOT CEKTOP, 4ieH 23, ctae 5.

o
o

>

0
1

73 See in 3aKoH 3a paGOTHHTE ONHOCH, WieH 48, cTas 5.
74 See in 3axoH 3a paGoTHUTE OAHOCH, wieH 48, cras 3.

~
»

hours includes overtime work as well. Yet in the same provision, the Law’
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296 Todor Kalamatiev and Aleksandar Ristovski

procedure prior to the dismissal, notice periods, etc) as are applicable tq
full-time employees shall be provided for part-time employees. One notjce.
able aspect in this regard is the application of the ‘pro rata temporis’ prip-
ciple in terms of exercising the right to ‘severance payment’ as an ‘ultin,
ratio’ entitlement of employees in the event of termination of their employ-
ment contract for business reasons (ie economic, organisational, techng.
logical, structural or similar reasons).®3 This actually means that part-time

and full-time employees are entitled to the identical number of net monthly

salaries (severance payments) arising from the identical length of service a¢
the employer, but the amount of the part-time employee’s severance pay-

ment will be different (lower) than that of the full-time employee. Finally,

the Law on Public Sector Employees stipulates that if needed by the insti-
tution, the responsible person at the institution may adopt a decision on
part-time work in case of a temporary decrease in workload.?* This decision
shall be adopted within a period of 15 days after the request directed to the
employee, but upon his/her request.®3 In order to protect part-time employ-
ees from dismissal, the Law on Public Sector Employees ‘de lege ferendy
ought to specify that the refusal of the employee to consent to changes to
his/her working time from full-time to part-time should not constitute a
legitimate reason for dismissal.

(#ii) Other Matters

Macedonian labour legislation does not provide for other provisions that
may be treated as supplementary rights of employees who have concluded a
part-time employment contract.

E. Information and Consultation

Part-time employees do not have any special rights to information and con-
sultation. Their right to information and consultation is an integral part of
the general legal framework regulating employee participation that is pro-
vided in the Macedonian labour legislation.

83 Under such circumstances, the employer shall be required to pay the employee a ‘severance
payment’ from one up to six months’ net salary, depending on years of employment, and
the base for calculating severance pay shall be the average net monthly salary of the employee
in the last six months before the dismissal, but it may not be lower than 50 per cent of the
average net monthly salary per employee in the Republic paid in the preceding month before
the dismissal. (See in 3axon 32 paGoTuute oxnoCH, wied 97, ctag 1 K cras 2).

84 See in 3aKoH 3a BpaGOTEHUTE BO jABHHOT CEKTOP, UneH 23, cras 3, anmHea 1.

35 See in 3axoH 32 BPaGOTEHUTE BO JaBHHOT CEKTOp, WwicH 23, cTae 4.
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g Other Part-Time Arrangements

The Macedonian labour law system provides for the right to part-time
work with several employers with the purpose of achieving full-time work-
ing hours (paboma co nenonno pabomHo epeme co nosexe pabomodasauu).3°
This means that an employee may conclude two or more part-time employ-
ment contracts with two or more employers whereas the total amount of
hours worked at all employers (cumulatively) may not exceed the ‘normal’
limitation of working time, namely the upper maximum of 40 hours a
week. Considering the complex legal nature of part-time work with several
employers, several dilemmas on the organisation of working time at dif-
ferent employers may arise in practice: the use of rest periods (especially
annual leave), absences from work, etc. The Law on Labour Relationships
‘recognises’ the potential difficulties in synchronising the separate aspects of
the organisation of work at different employers and in this regard, stipulates
that the employee shall be obliged to agree with the employers on his/her
working hours, the use of annual leave and other absences from work.?” On
the other hand, employers where the employee is employed on a part-time
basis shall be required to assure the employee simultaneous use of annual
feave and other absences from work, unless it would cause them damage.%®

The final form of work that can be subsumed under the group of other
part-time arrangements and which assumes an extension of working hours
is so-called ‘supplementary work’ (donornumenrno pabomerse). The Law on
Labour Relationships states that an employee who works full time may,
as an exception, conclude a part-time employment contract with another
employer, however, for not more than 10 hours a week and with previous
consent of the employer that employs him/her on a full-time basis.®? In this
regard, the Law on Labour Relationships explicitly indicates that ‘supple-
mentary work’ is equated with ‘supplementary employment relationship’.”
A legal preconditions for exercising ‘supplementary work’ is the limita-
tion of working hours—it may not be performed for more than 10 hours
a week and prior consent of the employer is necessary where the employee
is employed on a full-time basis. The purpose of limiting ‘supplementary
work’ to not more than 10 hours a week derives from the need to protect

86 See in 3axou 32 paGoTHHTE OAHOCH, WieH 49, cTap 1.

87 3axon 32 paGoTHHTE OMHOCH, uneH 49, cTap 2.

88 3akow 32 paGOTHHTE OMHOCH, HieH 49, cTas 3.

8 3a osa pumu 3PO, umen 121, cra 1.

0 In practice, there is a common dilemma whether ‘supplementary work’ is a means to
engage workers under an employment relationship or outside of it. Supplementary work as a
special form of work based on a part-time employment contract has existed since the adop-
tion of the Law on Labour Relationships of 2005; and for an extensive period, there was no
possibility in practice to pay the compulsory social contributions arising from such a contract.
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contracts), which are differentiated according to the number of employment
contracts that may be concluded by the temporary work agency and the
remporary agency worker.% The licensing of temporary work agencies is
conditional on the fulfilment of certain special and technical requirements
mmws_mﬁmm in the Law.

According to the Law on Temporary Work Agencies, the registration and
licensing of the agencies is preconditioned by an obligation of their found-
ers to deposit a bank guarantee. The amount of the bank guarantee differs
(from EUR 50,000 to EUR 100,000) depending on type of the licence.1%?
The Law stipulates that the bank guarantee shall be used if the tempo-
rary work agency fails to pay the salary and contributions to the salary of
employees for more than three months.!*0
- Pursuant to the current and available data, there are a total of 18 tem-
porary work agencies enrolled in the Register of Agencies for Temporary
Employment by the Ministry of Labour and Social Policy.

under whose supervision and management the temporary agency worke;
worls. 101 ;

In Macedonia, there are no official statistical data on the exact number of
temporary agency workers. Temporary agency workers are engaged both i
the private and public sector.!%2 They can be found both at lower and higher
skilled jobs.103

B. Registrations, Licensing, Financial Guarantees, etc

The Law on Temporary Work Agencies stipulates the procedure, conditions.
and financial guarantees required for registering and licensing an agency.

Registration of the temporary work agency entails enrolment in the Regis-
ter of Agencies for Temporary Work, maintained by the ministry responsible
for labour activities.’®* To enter the Register of Temporary Work Agencies;
an application for registration must be submitted, the contents of which
and its additional enclosures are prescribed ina Rulebook. of the Ministry
of Labour and Social Policy.'® Upon the entry of the agency in the Register
of Temporary Work Agencies, the ministry responsible for labour activities
shall adopt 2 decision on the basis of which the agency is entered in the
Central Register of the Republic of North Macedonia and acquires the
status of a legal entity.106

Licensing is an additional, mandatory phase in the establishment of a
temporary work agency. The licence for providing temporary employment
shall be issued by the ministry responsible for labour activities, with a valid=
ity period of two years and a possibility for extension.'®” There are three
types of licences (‘A’ licence—for the conclusion of more than 250 employ-:
ment contracts, ‘B’ licence—for the conclusion of up to 250 employment
contracts, and ‘C’ licence for the conclusion of up to 100 employment:

C. Relationship between Temporary Agency Worker and Temporary
Work Agency

(i) Fixed-Term and Part-Time Contracts

The legal regime of temporary agency work in the Republic of North
Macedonia consists of a tripartite legal relationship. Formal and direct
contractual relationships are established between the temporary agency
worker and the temporary work agency on the one side, and between the
temporary work agency and the user undertaking on the other. A legal
ground for establishing a contractual (employment) relationship between
a temporary agency worker and an agency is the ‘employment contract’,
while a legal ground for establishing a contractual relationship between the
agency and the user undertaking is the ‘contract to hire out a worker’.11!

The Law on Temporary Work Agencies provides for an indirect appli-
cation of the legal provisions of the Law on Labour Relationships regu-
lating the ‘standard’ employment contract to the contract of employment
concluded between the temporary agency worker and the temporary work
agency.!12 The contract between the temporary agency worker and the tem-
porary work agency is a formal contract that must be concludedin writing.

101 3akom 3a ArGHIMHATE 32 NPUBPEMEHH BpaboTyBama, aneH 3-1, cras 1, Touka 5.

162 On the basis of an interview conducted with a representative of the temporary work
agency ‘Partner’ (a leading agency in the Republic of North Macedonia that has registered
more than 18,000 persons as members and potential temporary agency workers), we found
that the majority of temporary agency workers registered in this agency are hired out to user
undertakings in the private sector, especially in the construction and services sectors. Nonethe- -
less, the number of temporary agency workers hired out to user undertakings from the public
sector is quite large.

103 n practice, temporary agency workers are employed in jobs as general workers, con-
struction workers, confectioners, waiters, computer operators, technicians, professional associ-
ates, etc. (See in www.partner.com.mk, accessed on 10 September 2016).

104 See in 3aKoH 32 areHIATE 32 IPHBPEMEHI BpaboTyBama, dieH 5-1, ctas 1. -

105 Gee in Rulebook on Registration and Keeping the Register of Temporary Employmen
Agencies of the Ministry of Labour and Social Policy, no 08-5431 of 2 June 2006.

106 3aKoH 3a ATCHIMATE 3@ IpUBpeMEHH BpaboTyBawa, ieH 5-1, cTas 3.

107 See in 3aKOH 32 areHUMHTE 3a MpHBpeMeHu BpaboTyBarma, wieH 9, cras 1.

108 See in 3akoH 32 arGHIIMHTE 32 HPHBPEMEHH BPaGOTYBama, WIeH 9, CTaB 2.

109 See in 3akOH 3a areHIHUTE 32 IPUBPEMEHH BpaGOTyBama, WieH 6, cTaB 1.

110 3aK0H 3a areHLMKTE 32 MPHUBPEMEHN BPabOTyBarka, YIeH 6, CTaB 2.

11 See in 3akoH 3a areHIMHTE 32 IPUBPEMEHH BPaboTysama, I'iasa I, Touka 1 ‘Contract for
hiring out a worker to an employer user’ (unen 11-umen 13) 1 Touxa 2 ‘Employment contract’
{anen 13-umen 18).

112 See in 3axoH 3a areHIHUTE 3a NpUBpeMeHH BpaboTyBama, wieH 13, cras 3.
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304 Todor Kalamatiev and Aleksandar Ristovski

contract of temporary agency workers. Nevertheless, the Law, for ji
part, provides certain specificities on the termination of temporary agency
employment contracts pertaining to notice periods and unjustified reasong
for dismissal. The Law envisages the possibility of ‘early’ cancellation of
the employment contract, both by the temporary work agency and the
temporary agency worker, by giving five days’ written notice for employ-
ment contracts concluded for up to 30 days and 10 days’ written notice for
employment contracts concluded for more than 30 days.!?° In addition, the
Law on Temporary Work Agencies states that the end of a user undertak-
ing’s need for a temporary agency worker prior to the expiration of the term
laid down in the contract cannot be a reason for terminating the contract
between the user undertaking and the temporary work agency or between
the temporary work agency and the temporary agency worker.121

D. Relationship between Temporary Agency Worker
and User Undertaking

(i) Legal Type of Relationship

In the Macedonian labour law system, the legal relationship established
between the temporary agency worker and the user undertaking is not regu-
lated by a direct, formal contract between the two parties. The temporary
agency worker and the user undertaking do not sign any formal agreement.
This implies that their legal relationship is more factual than formal, and it
is established by the very fact of ‘hiring out the temporary agency worker to
perform work at the user undertaking, under its supervision and manage-
ment’ (omemanyearse Ha NPUBPEMEHUOM AZENYUCKY PABOMHUK HA PABOma Kaj
pabomodasaiom KOPUCHUK, OO He208 HAG30p U PAKOBOOCME0).

(i) Rights and Obligations/Liability

The rights and obligations between the temporary agency worker and the
user undertaking are operationalised through the temporary work agency.
Nevertheless, the Law on Temporary Work Agencies sets forth a principal
provision that ‘the user undertaking and the temporary agency worker shall
be required to comply with the provisions of this Law, any other law and
collective agreement which bind the user undertaking as regards the rights
and obligations directly related to the performance of work.”?22 The user
undertaking is responsible for the management and supervision of the work

120 See in 3akoH 3a ATEHIMHTE 32 NPHUBPEMEHH BpaGoTyBaiba, uneH 17, cras 1.
121 3akoH 32 areHLMUTE 32 NPUBPEMEHY BpaboTyBama, wieH 17, cras 2.
122 3ax0H 3a ATCHLIMKTE 32 IPUBPEMEHH BpaGoTyBama, uieH 16, crae 2.
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mmnmoﬁzn& by the temporary agency worker. Hence, it has certain specific
[iabilities extending especially to the field of occupational safety and health.
Furthermore, the Law provides for two additional obligations of the user
undertaking that can also be treated as rights of the temporarily hired work-
ers. These obligations, ie rights, are exercised directly in relation between
the temporary agency worker and the user undertaking. They refer to the
obligations of the user undertaking to inform the hired temporary agency
worker about all published announcements for vacancies,'?* as well as to
give temporary agency workers equal access to training planned for the per-
manent employees.12* The legislator views the role of temporary agency
employment contracts as a ‘stepping stone’ in the career development of
the temporary agency worker that should lead to a permanent and stable
employment relationship. Hence, the Law on Temporary Work Agencies
treats the clauses of temporary work agency employment contracts that pro-
hibit or hinder the conclusion of employment contracts between the user
undertaking and the hired temporary agency worker after s/he has been
hired out as null and void.1?3

(iii) Health and Safety

The labour legislation of the Republic of North Macedonia, including the
Law on Temporary Work Agencies, emphasises the need to ensure the safety
and health of workers. In this regard, the Law deems the user undertaking
responsible both for the health and safety at work of the hired out work-
ers and for the application of the legal provisions regulating protection at
work.126 In practice, the user undertaking has distinct obligations related to
the protection of health and safety of the temporary agency worker. These
include the following obligations: training of the temporary agency worker
to safely perform his/her tasks; providing the premises and equipment for
work; urgent and immediate information to the competent authorities in the
event of an injury or accident at work; providing personal protection equip-
ment, depending on the type of work, etc.!?” Finally, the Law on Temporary
Work Agencies stipulates the right of the ceded worker to refuse the work if
the user undertaking does not ensure him/her health and safety at work in
compliance with the appropriate regulations.!?®

123 See in 3aKOH 32 AreHIUATE 32 NPUBPEMEHH BpaboTyBatsa, WieH 3-T, cras 1.

124 See in 3akoH 32 aT€HITMWTE 32 NPUBPEMCHH BPaGoTyBakba WieH 3-T, cTas 2.

125 See in 3aKOH 3a ArcHIMUTE 32 NPUBPEMEHH BpaGOoTyBama, WieH 3-A.

126 See in 3aKoH 3a areHLMUTE 32 IPHBPEMEHE BPabOTyBaba, WieH 15.

127 General conditions for the provision of temporary workers of the temporary work
agency ‘Partner’, Skopje, 2012, p 18.

128 ‘See in 3aKkoH 3a areHUEHTE 3a IPHBPEMEHY BpaGoTyBata, wWieH 16, ctas 4, anuuea 1.
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a5 well. In this regard, the Law stipulates that the salary of the hired out
worker cannot be lower than the salary of the employee working for the
 gser undertaking in the same job, and if there is no such employee, the sal-
_gryofan employee in a similar job within the same business mn&i@.. 145 The
equal treatment of temporary agency workers with regard to salaries shall
qot only apply to the ‘basic salary’, but to the other components of remu-
peration (such as the part of the salary for job performance and job-related
 llowances) as well as other allowances for work-related costs. Additionally,
the Law on Temporary Work Agencies prohibits discrimination in employ-
 ment on grounds of race, colour, gender, age, health condition, disability,
religious, political or other belief, membership of unions, national or social
_origin, family status, property status, sexual orientation, or other personal
crcumstances.#é Despite the general principle of equal treatment and pro-
hibition of discrimination, the rights of the temporary agency worker in the
Republic of North Macedonia are subject to frequent abuse for business
reasons. Such abuses are evident, especially in relation to the payment for
their work. Very often, temporary agency workers receive lower net salaries
compared to employees directly employed by the user undertaking, and the
temporary work agencies pay the salaries and compulsory social insurance
contributions for the hired out workers late. Temporary agency workers
also face a situation of multiannual engagement at the same user under-
 taking without being employed on a direct and permanent basis by that
employer. Under such circumstances, they-encounter many difficulties in
applying for loans and mortgages or getting a visa to visit a foreign country.

objective reasons for the hiring out of the worker at the user undertaking

The Law sets forth a maximum period for the hiring out of workers at ﬁrm
user undertaking: for the performance of the same activities as long as the
need exists, but no longer than one year.*® The agency may not hire oyt 5
worker to perform the same work activity at the same user undertaking wit},
or without interruption for more than a year.!! In practice, the statutory
limitations deriving from the legal regime of temporary agency work are
hardly respected. The temporary work agencies and user undertakings dq
not always take into account the ‘objective reasons’ that de jure limit thej,
legal space for concluding contracts for hiring out workers. An even moge
apparent ‘circumvention’ of the legislation occurs when an illegal and fic:.
tional ‘change’ of the job position occupied by the hired temporary agency
worker takes place following the expiration of the maximum term of ope
year, which limits him/her from being hired at the user undertaking for the
performance of the ‘same’ work activities. All legal provisions relating to
the justified limitations when concluding contracts for hiring out workers
are supplemented by two additional provisions. The contract for hiring out:
workers, inter alia, cannot be concluded if the user undertaking requires
temporary agency workers to work on the same tasks that were performed
by other workers who were dismissed for business reasons, during the previ-
ous six months. Finally, the contract for hiring out workers also cannot be
concluded for the purpose of further transferral of the worker to anothet:
temporary work agency, or from one user undertaking to another.14?

F. Rights and Status of Temperary Agency Worker (i) Other Matters

Macedonian labour legislation does not make other provisions for tempo-

(i) Equal Treatment
rary agency workers that can be treated as supplementary rights.

De jure, the temporary agency worker enjoys equal treatment in terms of the
‘basic conditions of work and employment’ with workers who perform the
same work activities and are directly employed by the user undertaking.®
By ‘basic conditions of work and employment’, the Law on Temporary
Work Agencies subsumes the conditions determined by Laws and other
regulations, collective agreements and internal acts of the user undertaking,
referring to the duration of the working hours, overtime work, breaks, rest
periods, night work, holidays and allowances.'** Formally and legally, the-
hired out agency worker shall be entitled to equal treatment in terms of pay

G. Information arid Consultation/Representation of Temporary
Agency Worker

According to the Law on Temporary Work Agencies, the temporary agency
worker shall have the right to be represented in the bodies that represent
the workers employed at the user undertaking in the same manner as if
s’he were directly employed by the employer for the same period.'” It means
‘that s/he could de jure be represented by both the representative bodies

140 See in 3akoH 32 areHLMMTE 32 PUBPEMEHH BPaGOTYBama, qieH 4, cTas 3.

141 3axoH 32 ArCHUMATE 3a TIPHBPEMERH BPaGoTyBarka, ieH 4, cTas 4.

142 3aK0H 3a ATCHIWMTE 32 IPHBPEMCHH BPadoTyBama, uied 11, cras 4, anunea 2 u 3.
143 See in 3aKOH 3a aTeHLMUTE 33 MPUBPEMEHH BpabOTyBak:a, uleH 3-6, ctas 1.

194 3akoH 33 areHUHEKTE 3a TIPUBPEMEHH BpabOTyBarsa, 1ieH 3-a, cTas 1, Touka 7.

»~

145 3akoH 3a areHILMMTE 32 IPUBPEMEHH BpaGoTyRamka, WieH 14.
146 See in 3aKOH 3a areHLHHUTE 3a IPUBPEMEHH BpabOTYBatha, WieH 3-6, cras 3.
147 3aKoH 32 areMUMHTE 34 NPUBPEMEHY BPAGOTYBARA, WieH 3-F.
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