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Abstract

On the basis of the historical experience in Bulgarian labour legislation, an examination
is made of its condition since the beginning of the 2 I st century. This condition is alarming.
In the presence of a reasonable, consistent and comprehensive Labour Code (LC), the
latter is constantly amended and laws are passed on individual issues that either do
not regulate anything specific or repeat provisions of the Labour Code. Moreover, the
creation of subordinate legislation acts keeps ““bloating” out of control. Most often this
is explained by the requirements of the EU law, the new socioeconomic conditions and
the like, but, in fact, it is due to poor preparation of the bodies creating the regulatory
acts, the interference of considerations other than juridical ones, etc. This gives rise to
numerous difficulties in understanding and implementing labour legislation. Such an
approach cannot be recommended for the labour legislation of North Macedonia.
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In today’s complex and dynamic world, there can hardly be an issue which
1s more universal than the issue of human labour as a basic socioeconomic factor,
a basic means of achieving social security for citizens and a basic criterion for
the place of an individual in society. Therefore, the legal regulation of relations
concerning the performance of labour must be central to any national policy. In
Bulgaria, this policy was launched after the Liberation from Turkish yoke. Since
that time, Bulgarian labour legislation has been developing its rich and interesting
history with ups and downs. A number of our distinguished researchers have
devoted their efforts to the study and presentation of this history, and we owe
them our respect and appreciation. Our tribute to their work goes to Prof. Iliya
Yanulov!, Prof. Lyubomir Radoilski?, Rayko Oshanov?, Yordan Zlatinchev*, Prof.
Vassil Mrachkov”.

The contemporary development of Bulgarian labour legislation is
determined mainly by the two Codes through which some of us (although not
numerous any more) have studied and others have applied labour legislation —
the Codes of 1951 and 1987. These fundamental labour laws, and especially the
operative Code, the mature age of which (35 years of age) was recorded last year,
pose a lot of questions.

The operative Labour Code was promulgated on 1 and 2 April 1986 and
entered into force on 1 January 1987. It is easy to see that the period of preparation
for its entry into force was not a short one. During this period, the employers and
the trade unions were getting ready for its implementation, numerous lectures
were delivered for explaining the Labour Code, etc. I have my personal moral
and professional satisfaction of being part of this reality, though as an Assistant
Professor only. I wish this reality could be back — and that would not be a return
to the past, but a real encounter with what is necessary. Here I will mention a
thought of Prof. Iliya Yanulov addressed to Albert Thomas, Director General of
the International Labour Office, in 1929: “If social law is to represent a permanent
reform in order to meet the requirements of economic and social evolution, it
must pay its tax to competence, i.e. to science”.

! See . Suynos, Tpydoso npaso, Codust, 1946 (Yanulov, Il., Labour Law, Sofia, 1946); Tpydoso npaso u coyuanno
saxonodamencmeo, Codust, 1946 (Labour Law and Social Legislation, Sofia, 1946).

2See JI. Pagouncku, Tpydoso npaso, Hemopuuecko paseumue, Codust: Hayka u uskycrso, 1957 (L. Radoilski, Labour
Law, Historical Development, Sofia: Science and Art, 1957).

3 See P. Owanos, IIpasna saxpuia na mpyoa ¢ Buieapus, Codus, 1943 (R. Oshanov, Legal Protection of Labour in
Bulgaria, Sofia, 1943).

4See . 3narunues, Bopbama sa mpydoso saxonodameicmeo 6 Bvieapus 18781944, Codus: Hayka u uskyctso, 1962
(Y. Zlatinchev, The Struggle for Labour Legislation in Bulgaria 1878-1944, Sofia: Science and Art, 1962).

3 See B. Mpbukos, Passurue Ha TpyI0BoTO mpaBo. — B: Pazeumue na coyuanucmuyeckomo npaso 6 bwvazapus, Codust:
Hayka mskycrso, 1984, 280-309 (V. Mrachkov, Development of Labour Law. — In: Development of Socialist Law in
Bulgaria, Sofia: Science and Art, 1984, 280-309); Hosusim Kodekc na mpyoa u pazeumuemo na mpyoosomo npaso,
— [paBna much, 1986, Ne 4, 19-34 (The New Labour Code and Labour Law Development, — Legal Thought, 4/1986,
19-34).

V. SnynoB, MesicoyHapooro mpyooso npaso, Codust: J[bprkaBHO BHCIIIE YUHITHIIE 38 (JHHAHCOBH M aIMUHUCTPATHB-
Hu Hayku, 1945, 70 (Il. Yanulov, International Labour Law, Sofia: State Higher School of Financial and Administrative
Sciences, 1945, 70).
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As the name of the law shows, it is a code. This means that according to
Art. 4, para. 1 of the Law on Regulatory Acts (LRA) it should regulate “public
relations that are the subject of an entire branch of the legal system or of a
separate part thereof.” Indeed, when it was adopted, the Labour Code regulated
employment relationships between workers and employees, and their employers
— the relations in the performance of labour under an employment relationships
as well as those directly related thereto (Art. 1, para. 1 LC). The specificity of its
subject of regulation — the relations in the performance of live human labour, no
matter how much this specificity is influenced by political systems and ideologies
—1s connected with universal values such as health, capacity for work and dignity
of a working person. Institutes such as working time, rest and leave, healthy and
safe working conditions, work discipline, etc., are of a universal human nature. In
this field, Bulgarian legislative solutions are in compliance with and often exceed
the established international and supranational European standards.

The years 1992, 1995, 2000, 2004 and many of the subsequent ones
witnessed serious changes in the Labour Code, which were imposed by the
objective conditions in the course of transition to a system of market relations
in society. Here I do not even mention all those dozens of amendments and
supplements that used to be made almost every year. Some of the changes have
been justified by practice, while others have given rise to serious problems.
New needs have emerged. They can be satisfied through serious changes, while
preserving the established and progressive solutions of the operative Labour
Code.” I would like to underline that I categorically disapprove of the idea of
some of our employers’ and trade union organizations that a new Labour Code
is necessary.® That, per se, will not improve the legal framework. Our society
has not yet built its stable economic (and political) system, it is still wandering,
looking for the optimal ways of its development. And it is not clear what exactly
in the basic operative regulation of employment relationships is unsatisfactory.

In any case, the necessary changes must not bring about the destruction of
labour legislation codification that we have witnessed in recent years. Proofs of
this destruction are the numerous laws regulating various elements of employment
relationships — the Law on Workers’ and Employees’ Guaranteed Claims, Law
on Healthy and Safe Working Conditions, Law on Labour Inspection, Law on

"See Em. Munros, [Ipegusgukaitienciigaiua iipeg wpygosoiio 3akonogaienciugo. — B: Akryanuu npobiemn Ha Tpy-
n0BoTO M ocurypurenHoto npaso, Tom VII, Codust: Yausepcurercko mnarenctso ,,Cs. Kmument Oxpuacku”, 2015,
15-23 (Em. Mingov, The Challenges to Labour Legislation, — In: Topical Issues of Labour Law and Social Security
Law, Volume VII, Sofia: University Publishing House “St. Kliment Ohridski”, 2015, 15-23); Kp. Cpenkoa, Cinapu u
HO6U Tipegu3guKkaiiienciiga ol usiounuyuitie Ha Wpygosoiio fipaso, — B: AkTyalHn npoOiemMu Ha TPYIOBOTO U OCH-
ryputensoto mpaso, Tom VII, Codust: YHuBepcutercko m3marenctso ,,CB. Kmmment Oxpuacku”, 2015, 24-32 (Kr.
Sredkova, Old and New Challenges from Labour Law Sources, — In: Topical Issues of Labour Law and Social Security
Law, Volume VII, Sofia: University Publishing House “St. Kliment Ohridski”, 2015, 24-32).

8 See, for instance, JI. Bpankos, OcHOBHH I03uIMK Ha Bhirapckara cTomaHcKa KaMapa 3a 3aroyBaHe Ha oOIIECTBEHH
nebary 3a chlecTBeHN poMeHn B Konekca Ha tpyna, — B: Meocoynapoonama opeanusayus na mpyoa u bvneapus —
100 200unu u 3ananped, Codust: Cubu, 2020, 134-143 (D. Brankov, Basic Positions of Bulgarian Industrial Association
on Starting Social Debates over Significant Changes in the Labour Code, — In: The International Labour Organization
and Bulgaria — 100 Years and Onwards, Sofia: Sibi, 2020, 134-143).

9
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Labour Migration and Labour Mobility, Law on Information and Consultation
of Workers and Employees in European Undertakings, Groups of Undertakings
and European Companies, Law on Employment Promotion, Law on Settlement
of Collective Labour Disputes. We should also add those laws defined as general,
yet mainly “governing” various issues of employment relationships — the Law on
Protection against Discrimination, Law on Equal Opportunities for Women and
Men, Law on Vocational Education and Vocational Training, etc.

The adoption of these laws, and of a multitude of alleged “amendments”
thatare in fact repetitions of the regulation in the Labour Code itself, is substantiated
on the part of the legislator by a number of reasons. The most common one is the
need for implementation of the European Union (EU) law.’

a. The EU law is very often used as argumentation for bills that are
otherwise unsubstantiated.

In a number of cases, the motives for a particular bill boil down to the
fact that it is introduced in compliance with EU requirements, without specifying
what these requirements are expressed in and which act lays them down. There are
cases, for example, the Law on Equal Opportunities for Women and Men drafted
by the Council of Ministers in 2006, in which those introducing it delude both
the national representatives and the entire legal community, because neither the
primary nor the secondary EU law contains any requirements for a separate law
in this area. The general statement that “all the developed European countries”
have such a law, which is not true in most cases, cannot substantiate the need
for adoption of a separate law in our country if the relations in Bulgarian society
and the way of regulating them does not imply a need for this adoption. Legal
arguments regarding the need for a Law on Equal Opportunities for Women
and Men are difficult to find in the presence of the constitutional norm of Art.
6, para. 2 of the Constitution (Const.), the general Law on Protection against
Discrimination and the special norm of Art. 8, para. 3 LC. For these reasons,
in 2006 the Advisory Board on Legislation under the President of the National
Assembly rejected the introduced bill, however, in 2016 there was no such a
Board any more, and there is such a law'?;

b. unfamiliarity with the effect of the EU law.

In Bulgaria, the fact that the EU regulations have a direct effect has not
been taken into account yet, and these regulations are unnecessarily incorporated
into Bulgarian legislation. Article 15, para. 2 LRA expressly enshrines this
immediate effect of the regulations and their primacy over domestic law. That is
why, even though it is not written, for example, in the Employment Promotion

9 See more in Kp. Cpezkosa, I[lopednu nedopazymenust 6 mpyoosomo 3akOHOOAMENCME0 ¢ egPONeICKO Onpagoane,
CoBpeMenHo mpaso, 2006, Ne 2, 7-21 (Kr. Sredkova, Further Misunderstandings in Labour Legislation with European
Justification, Contemporary Law, 2/2006, 7-21).

19See Kp. Cpenkosa, IIpunyunsm 3a paseHcmeo Ha pabomuuyume u ciygrcumenune 6 npasomo Ha Esponeiickus cvios,
Hudopmarmonen Oronerns 1o tpyaa, 2001, Ne 9, 76-80 (Kr. Sredkova, The Principle of Equality of Workers and Em-
ployees in the European Union Law, Labour Information Bulletin, 9/2001, 76-80).

10
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Law that citizens of EU Member States are employed on conditions identical to
those for Bulgarian citizens, this rule applies by virtue of Regulation No. 492/11
of the European Parliament and of the Council on freedom of movement for
workers within the Union;

c¢. unfamiliarity with the essence of legal regulation in the EU acts.

It often happens that, instead of implementing the spirit of the European act
in conformity with the Bulgarian legal framework and traditions, the EU Directives
are transcribed in a literal and even incorrect translation. In the literal transcription
of the Directives, the national tradition and its achievements are underestimated.
Very often, this leads to a retreat from legal decisions that are traditional of Bulgaria,
without this being required by the EU law. Typical examples in this regard are the
Laws on Labour Code Amendments and Supplements of the years 2004, 2006,
2016, 2022, the Law on Vocational Education and Vocational Training, etc.

In the literal transcription of the Directives and their inclusion in the Labour
Code, the Bulgarian legislator fails to take into account that they are introduced
into a codification act for general regulation of employment relationships. Thus,
for example, Art. 8, para. 3 LC lays down the principle of equality of workers and
employees and sets the criteria for disallowing different treatment in employment
relationships. Article 8 forms part of Chapter One “General Provisions”. According
to the elementary rules of legislative technique, this means that the provisions of
this Chapter apply to all those institutes of labour law which are regulated further
on in the Labour Code. However, this has turned out to be insufficient for our
legislator to present himself in his “European form”. The legislator has probably
assumed that Art. 8, para. 3 LC, which disallows direct or indirect discrimination
based on “differences in the term of contract and the duration of working time”
will not be read and has decided, just in case, to point out again, in Art. 68, para.
2, sentence 1 LC that “workers and employees under a fixed-term employment
contract have the same rights and obligations as those of workers and employees
under an employment contract of indefinite term”. Similarly, Art. 138, para. 3 LC
lays down that part-time workers and employees and full-time ones have equal
rights and obligations.

The literal transcription also brings about contradictions between the
Bulgarian and the European legal solution. This concerns, for instance, the 2006
amendment and supplement to the Law on Healthy and Safe Working Conditions.
Mixing up the subject of the law and the principles of state policy in the field
of health and safety working conditions, and narrowing the scope of Directive
89/391/EEC on the introduction of measures to encourage improvements in the
safety and health of workers at work and other regulatory decisions, this law has
not at all ensured “full compliance” with the requirements of the Directive, as
alleged in the motives for the bill, not to mention that it is a framework one and
does not set any specific requirements, and over 20 specific Directives have been
adopted for its implementation, which have been introduced in the Bulgarian
legal system through regulatory acts of subordinate legislation.

The inconsiderate transfer of provisions of the EU law has sometimes
resulted in absurd legislative solutions. A typical example thereof is the provision

11
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of Art. 123, amended in 2006, and the new provision of Art. 123a LC, which refer
to the change of an employer in case of organizational changes, changes in the
enterprise property or the way in which it is used. The amendment to the Labour
Code introduces the terms “employer-transferor” and “employer-transferee”, not
taking into account the fact that workers and employees are legal subjects and
not property objects that can be “transferred”. Even Art. 2, para. 1, letters “a—b”
of Directive 2001/03/EC, which the Bulgarian legislator has tried to implement,
does not use the terms “employer-transferor”’/“employer-transferee” — it uses the
terms “transferor”/“transferee”, i.e. the terms denoting parties to the transaction
and not parties to the employment relationships.

No less problematic is the regulation of information and consultation of
workers and employees. Instead of systematizing the legal framework, the Labour
Code allots more than 20 provisions to the right to information (e.g. Art. 7a; Art.
7c—7d; Art. 52, para. 1 and many others). This would be an acceptable approach
if the right to information were to be regulated at each institute that it is connected
with. However, it is not like that. Having laid down special rules in numerous
provisions, all of a sudden the legislator frames Section II in Chapter Six, which is
entitled “General Rules on Information and Consultation”. Then, in different places
(for example, in Art. 138a, para. 3, item 3; Art. 140, para. 5 LC, etc.) we are again
faced with rules concerning the information of workers and employees on various
matters. This is a violation of the requirement of Art. 30, para. 1 of the Decree
on Implementation of the Law on Regulatory Acts (DILRA), according to which
the general provisions of the regulatory act must precede the special ones. Such a
legislative approach is not only a formal violation of the rules on the structure of
regulatory acts. It also creates difficulties in the implementation of the relevant rules.

Unfortunately, the process of decodification of Bulgarian labour
legislation is also manifested in the adoption of completely unfounded (even
with the commonly used “EU law” argument) laws.

Atypical example is the Law on Labour Inspection of 2008. I am confident
that this is one of the most senseless acts of the 40th National Assembly. First of
all, I do not think there is any need for this law — the requirement of Art. 3, para.
1 LRA for the existence of a distinct sphere of public relations to be regulated in
a specific way is not fulfilled. What the law incorrectly calls “labour inspection”
and is actually missing from its content is the control over compliance with labour
legislation — relations directly linked to employment ones within the meaning
of Art. 1, para. 1 in fine LC and logically regulated in Chapter Nineteenth LC.
They are not independent, they exist in parallel with employment relationships
in a narrow sense — the relationships between employees and employers in
the immediate provision of labour force and, respectively, in the use thereof.
Moreover, the law does not regulate anything specific, it deals with the general
principles of the activities of ministries and other state institutions, which, by the
way, are regulated in the Rules of Organization of the respective institutions.!!

Another example is the Law on Labour Mobility and Labour Migration.
There is no reasonable explanation as to why, in the presence of a special Chapter

' See further details in Kp. Cpenxosa, Koii 1a nrcnextupa Tpyna Ha 3akoHomaressi?, O0mecTBo 1 Mpago,
2009, Ne 1, 3—16 (Kr. Sredkova, Who Will Inspect the Legislator's Work?, Society and Law, 1/2009, 3-16).

|2023 12



Krassimira Sredkova, On the decodification of Bulgarian labour legislation

in the Law on Employment Promotion that concerns the employment of persons
who are not Bulgarian citizens, this Chapter was repealed and, instead, a separate
verbose law was adopted and, in addition, it was accompanied by Rules on its
implementation.

Here I will not dwell on the numerous regulatory acts of subordinate
legislation. In a number of cases, they repeat the legal framework and, what is
worse, they go beyond the delegation allocated to them. Thus, labour legislation
expands boundlessly and infinitely, yet not its effectiveness.

The content of the new Bulgarian labour legislation also demonstrates a
number of problems that cannot be analysed in detail in this exposition. One of
my general categorical findings is that the content does not always correspond
to the objective conditions in Bulgarian society and the requirements of legal
technique.

There is a mechanical borrowing of foreign legislative solutions without
taking into account the peculiarities of Bulgarian objective reality, the traditions
and the national legal system. What impresses is the frequent introduction of
figures from the Anglo-Saxon legal system, which are incompatible with
continental traditions that are based on Roman law. Often, the content of laws
is not a reflection of the will of the submitter and the legislative body, but rather
an implementation of the ideas of assignors who have paid a certain “working
group” for the preparation of the bill.

Legal technique is one of the most worrying symptoms of the chronic
professional disease of Bulgarian legal system, including in labour law. The level
of work on legal technicalities in the preparation of bills is extremely low. The
creation of regulatory acts has its own logic and specific means, the adherence
thereto being a condition for ensuring the quality of the final result. Regretfully,
we often come across laws that are a mechanical mixture of poorly formulated
legal provisions that disregard the need for a logically and consistently structured
content of the law.

In this respect, the very structure of labour laws suffers from significant
shortcomings. Very often it is needlessly, unreasonably and aimlessly split into
units, parts, sections and subsections, which, apart from contravening the Decree
on Implementation of the Law on Regulatory Acts as regards the structure of
laws, gives rise to difficulties in the systematic interpretation of the regulation.

Alot of the new provisions are verbose and cumbersome, instead of being
short, precise and clear as Art. 9 LRA and Art. 36, para. 1, sentence 1 DILRA
require (e.g. the 2006 Law on the Labour Code Amendments and Supplements).
This makes it difficult to comprehend them and represents an insurmountable
prerequisite for different interpretations and disputes on their application.
Subordinate (and even double and triple subordinate) sentences are amassed, and
this hinders their understanding on the part of those implementing them. Many
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of the provisions contain accumulations of words that do not have specific legal
meaning.

The language of regulatory acts needs its decisive improvement. The
general impression they give is one of a superficial and illiterate approach.

Above all, it is necessary to unify the terminology used. In connection
with terminology, it should be noted that according to Art. 37, para. 1 DILRA,
words or expressions of a well-established legal meaning must be used in
the same sense in all regulatory acts. In the operative labour laws, violations
of this rule are often found. For example, very often the state of Bulgaria as a
legal subject is designated by the term “country” (which exists in specific legal
relationships only) instead of “Bulgaria”, “Republic of Bulgaria” or “the state”;
the word “liability” in Bulgarian legal language means a sanction for misconduct,
and the political expression “responsibility” should not replace the legal term
“obligation” in the legislation.

A great part of the labour laws are very far from the requirements of
Art. 3637 DILRA regarding the wording of provisions of regulatory acts in the
generally used Bulgarian language and allowing foreign words and expressions
only if they have become a firm constituent of Bulgarian language (and not of the
administrative jargon!) or cannot be replaced with Bulgarian ones, e.g. to enter,
to finalize, a target, and many others.

I do not have an objective opportunity in this short exposition to analyse
the reasons for the decodification of Bulgarian labour legislation, examples of
which I have mentioned. I will just mark a few of them here:

a. incorrect reporting of the changes in socioeconomic and political
conditions for amendment of existing regulatory acts and adoption of new ones;

b. subjective reasons — lobbying interests; preparation of bills by
unqualified subjects;

c. problems in the preliminary study of the necessity and the possible
consequences of the respective regulatory act under Art. 4-5 DILRA; absence of
a long-term state policy; campaigning;

d. absence of public discussion of bills introduced by members of the
Parliament;

e. improper choice of the appropriate method of legal regulation pursuant
to Art. 1011 LRA.

It remains to be hoped that at least some of the said problems will be
solved by the new lawmakers, but let’s first see who they will be in view of the
numerous changes they have undergone over the past two years.

The above written shows how difficult the creation of regulatory acts is.
It can be said that this is the most filigree activity in law. That is why it requires a
lot of serious preparation. It should start as early as the training of future jurists.
Unfortunately, at least in Bulgaria, this preparation is not at the level required.
It can even be said it is absent. I hope that the North Macedonian colleagues

|2023 14



Krassimira Sredkova, On the decodification of Bulgarian labour legislation

will take into account our experience, which is not too favourable, as well as the
experience of other European countries and their traditions, in order to create
and maintain an effective and clear labour legislation. And, most importantly,
to create regulatory acts slowly, thoughtfully, self-critically. I think that the
Bulgarian proverb “Hasty work — master’s shame” is known in North Macedonia
as well.
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UCUOM NOCMOJAHO Ce MEeHYBA U Ce HOCAM 3AKOHU 3d NOEOUHEUHU NPALUAra KOU UIU He
pe2ynupaam HUWmMo KOHKPemHO Uiy nogmopyeaam o0opedou o0 Kodexcom sa mpyo.
3eopa na moa, cozoasarbemo Ha noopedeHu 3aKOHCKU akmu ja opocu ,,HadyeHocma’
Haosop 00 koumpona. Hajuecmo moa ce objacnysa co baparwama na npasomo na EVY,
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Bosen

Bo pamkuTe Ha TpyI0BOTO TIpaBo, MojoXkOara Ha qupekTop Bo Cpouja e
HeresnocHo neduHupana. CIuyHO € ¥ BO 00j1acTa Ha paBHaTa Hayka. [IpaBHaTa
HayKa He oOpHaja JOBOJHO BHHUMaHHE BO MPOYYYyBamke HA OBaa MpoliieMaTuKa.
Ceto oBa ocTaBa MHOTY HEJaCHOTHH M Ipa3eH MPOCTOp BO Je(PUHHUPAHETO HA
pabOTHHOT cTaTyCc Ha JUPEKTOPHUTE, a 0COOCHO OBa ce MaHH(ecTHpa BO CIIydaj
Ha MpecTaHoK Ha (yHKIHjaTa (1 eBEeHTyaJHO r'yOeme Ha pabOTHOTO MECTO) KOe
pe3yiTupa co 3HaYMTETHA ITPaBHA HECUTYPHOCT Ha OBaa KaTeropuja BO MPAaKTH-
Karta.

I'enepanno, Bo CpbOuja AMPEKTOPOT MMa MONI0XKOA IMITO ja cpekaBame BO
KOMIIapaTHBHATa MPAaKTUKA, CO OAPEIEHU MOCEOHU — HE MOXKE Jla Ce Kaxe KOH-
KPETHU aBTOHOMHH pelIeHuja, OuejKu U THE, TOBEKE UM IOMAJIKY ce Tpe3eMe-
HU O]l CPOJTHUTE MPABHU CHCTEMH, KAPAKTEPUCTUYHU BO CHOPEIOCHOTO IMPABO.
Cnennduka Ha mpaBHUOT cucteM Bo PemyOmuka CpOuja e Taa mTo BO 3aKOHHUTE
of1 0bJacTa Ha TPYAOT UMa MHOTY MaJIKy OZIpE/IOH 3a TUPEKTOPUTE', & SHAUUTEITHO
norosneM Opoj HOPMH Ce cpekaBaaT BO JIOMEHOT Ha TPrOBCKOTO MpaBo (3aKOHOT
3a TPrOBCKHUTE JIPYIITBA U OMIITUTE aKTU HA TPrOBCKHUTE ApyInTBa)’. [IpaBHHOT
CTaTyC Ha JUPEKTOPHUTE JOMHHAHTHO CE€ TPETHpa KaKo Mpallame Ha TProBCKO
paBo, JI0JIeKa HeMa CIIop, OMHOCHO HE CE T10jaBaT MPaBHH MPOOIEMH BO BPCKa CO
pabOTHHUOT CTATyC W MpaBara o padOTHHOT OAHOC HA AUPEKTOPOT (IOpaau OT-
Ka3, HECOOJBETHO PACIOpeyBame, HE3aKOHCKO HIIM HEOIPABIAHO OTITYIITAbE,
JTUCKpPUMHHAIIN]a, 370ynoTpeda u ci.). [Ipu mojaBa Ha crop, pereHuero ce 6apa
BO PaMKHTE Ha TPYAOBOTO INPaBo, KOE 3a OBa MpoOiIeMaTHKa HEMa COOJIBETHH
oarosopu. [lomonnyBame Ha paBHUTE NMPAa3HUHU, BO CIIy4aj HA CIOpP CE€ BPIIX
T0 TIaT Ha aHaJIOTHja, CO Tpe3eMare OJpea0u o/l pabOTHOTO 3aKOHOIABCTBO, KOH
Ce OJIHEeCYBaaT Ha pabOTHHUIIMTE KOU 3acHOBaje paboTeH ogHoc. Co Toa, CIOpoOT
ce pemaBa co 0apame COONBETHH pPEIICHHja BO PAMKHTE HA TPYJOBOTO 3aKOHO-
JIABCTBO.

Kako u Bo apyrure 3emju, mpaBoro Ha CpOuja 103BOJIyBa IOTOJIEM
Opoj nupexropu (TeHepaseH, W3BpIIEH, HEM3BPIICH AUPEeKTop). Bo mpakTuka-
Ta CYIITECTBYBAaaT MHOTY TTOBEKE OJ] OHHE IITO T'M CIIOMEHYBa 3aKOHOAABCTBOTO
(MMa TUPEKTOPH 32 YOBEUKU pecypcH, (HMHAHCHCKH AUPEKTOPU, KOMEPIIH]jaTHHA
mupexTopu, aupektopu 3a UT pabotu, aupekropu 3a mpojakOa, MapKETHHT,
IJIaCMaH UTH.).

Hajronemu oBiiacTyBama BO TpaKTHKaTa UMa TCHEPATHUOT JUPEKTOP,
a BOEJHO, HETOBMOT Pa0OTHO-TIPAaBEH CTaTyC € HajcrenuduueH Bo cropenda
co ocraHarure BpaboreHu. CianyHa 1monox0a MMaaT U U3BPIIHUTE TUPEKTOPH.
OcraHatuTe JUPEKTOPH MMAAT MpaBHA U (aKTHYIKa MOI0KOA MOOIHMCKY A0 Bpa-
OOTEHHTE, MaKO TOA HHUKAJEe HE CEe CIIOMEHYBA. 3a HEH3BPIIHHUTE AUPEKTOPH €
W3PUYHO HABEJCHO JIeKa He MOXKAT Jja Oujar BpaOOTEHH, T. €. Ja 3aCHOBaar pa-

!3akoH 0 pany Penybmuke Cpouje (,,Crnyxbenn racauk P. Cpouje”, 6p. 24/2005, 61/2005, 54/2009, 32/2013, 75/2014,
13/2017 — ommyka YC, 113/2017 u 95/2018 — ayTeHTHYHO TyMaueHe).

2 3akoH 0 mpuBpeaHuM ApymTBuMa PemyOmnke CpOuje (,,ConyxOenn miacuuk Pery6muke Cpouje”, 0p. 36/2011,
99/2011, 83/2014, 5/2015, 44/2018, 95/2018, 91/2019, 109/2021).
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6oten ogHoc. Co Toa € pelieH HUBHUOT IPaBEH CTaTycC, HO C€ HAMETHYBA 3aKITy-
YOKOT JIeKa M THE Y)KHBaaT Ofipe/ieHa 3aIlTUTa KaKo OCTaHaTHTe BpaboTeHu (Ha
pUMep, HAJOMECT 3a HUBHATa paboTa, 37paBu U 0e30€HM YCIIOBH 3a paboTa’,
3aIITHTa OJ1 370ymoTpeba Ha paboTa*, o TUCKpUMHUHALIH]ja® U KaKO yKaKyBadn®).

[Tonoxx6ara Ha AUPEKTOPOT ACTYMHO C€ Pa3IUKyBa U BO 3aBHCHOCT OIl
(opmara Ha opraHu3anuja Ha paboTo1aBayoT, KAKO U BO OTHOC Ha BUJIOT HA COII-
CTBEHOCTa — IOCTOM MOCEOCH PeXMM 3a JAUPEKTOp Ha jaBHU MpPETIpUjaTHja U
CITy>KOM. 3a€JHUYKO € TOa IITO TUPEKTOPOT HAjUYeCTO 3aCHOBA pabOTEH OTHOC U
¥Ma CTaTyC CIMYEH WM eKBUBAJICHTEH Ha BpaboteH. [Ipn aHanm3a Ha MpaBHUOT
CTaTyc Ha IUPEKTOPUTE HECIOPEH € (PaKkToT JAeKa M MPOHAOTaMe CUTE CYIITHH-
CKH €JIEMEHTH Ha paOOTHHUOT OJTHOC: CyOOpAMHAIIM]ja — 3aBUCHOCT, IUIaKambe —
OHEPO3HOCT, BKIIy4YEHOCT BO OpraHu3aIfjara — OJJHOCHO JIMYHA TPYJOBO-IIPaBHA
Bpcka u 100poBostHOCT) . CeKako JeKa AUPEKTOPUTE UMaaT U MOCEOHH OOBPCKHU.
Crnopen 3akOHOT 3a TProOBCKUTE ApyIITBA (3aKOH O MPUBPEAHUM JPYIITBUMA),
(Bo HaramouHKUOT TekeT: 3T]]), TupekTopuTe UMaar JOJKHOCT Jla ce TPUKaT, 1a
n30erHyBaart Cy/JMp Ha MHTEPECH, JIa YyBaar JACJIIOBHU TajHH, /1A ja TOYUTYBAar 3a-
OpaHara 3a KOHKYPEHIIHja, IITO IOBEIyBa J0 OAPEICHH MOTU(PHUKAIIMUA BO OJHOC
Ha TIpaBaTa u 0OBPCKHTE 0f pabOTEH OJHOC BO criopenda co CTaHIAapJIHUTE Bpa-

3 CmeTame JieKa THe TO yKHBaaT Toa Npaso crope wi. 1 o 3akoHoT 3a 6e30eHoCT 1 3/1pasje npu pabdora (CiryxOeH
rmacuuk Ha PC, 6p. 101/2005, 91/2015, 113/2017): ,,Co 0B0j 3aKOH ce ype/ayBa CIIPOBELYBABETO U YHAIPESIYBAHETO HA
0Oe3beHOCTA 1 3/paBjeTo MpH padoTa Ha JHUIATa KOU y4ecTBYBaaT BO pabOTHHUTE MPOLECH, KaKo 1 JIMIA KOU ce HaoraaTr
BO pabOTHaTa CpeJMHa, CO Lel Jia Ce CIpeyar NoBpeau Ha paboTa, npodecHoHaIHI 3a001IyBamba 1 O0JIECTH OBP3aHHU
co paborara.” (Harmacu C. J.)

*Criopent 4. 2 01 3aKOHOT 3a CIpedyBarbe Ha 31I0CTaByBambe Ha paboTa (3aKOHa 0 CIIpeyaBamby 30CTaBJbaba Ha Pajy
(Cn. tnmacauk PC, 0p. 36/2010): ,,Onpendute o 0BOj 3aKOH € OJHECYBaaT Ha padOTONABAYNTE, BPAOOTEHUTE BO CO-
IIIACHOCT CO 3aKOHOT CO KOj ce perymupa padoTtara, 3aKOHOT CO KOj ce ypemyBaarT IpaBaTta U OOBPCKHTE Ha APKaBHU
CITyKOSHUIM 1 BpaOOTEHHTE M CO 3aKOH CO KOj C€ ypeyBaaT mpaBara 1 0OBPCKHTE Ha BpPaOOTEHHUTE BO EMHHUIUTE HA
TEpUTOpHUjaTHATA ABTOHOMHM] U JIOKQJTHATA CaMOYIIPaBa, KaKo U JIMIATa aHraKUpaHu HajBOp Off paboTeH OJHOC, KaKO
IITO ce JIMIaTa KoM BPIIAT PUBPEMEHa 1 IOBPeMeHa paboTa WM paboTa 110 J0T0BOp 3a AEN0 HIM APYT TOTOBOP, JIHUIA
Ha JIOMONHATEIHA padoTa, UL KO CE Ha CTPYYHO 0CIIOCO0YBathe H yCOBPIIYBabe Kaj paboToaBadoT 63 3aCHOBABE
paboTeH 0HOC, BOIOHTEPH U CEKOE APYTO JIMIE KOe 07 KOja Mo MpUYKMHA Y4eCcTByBa BO paboTara Ha pab0TONaBayoT
(Bo HaTaMOLIHKOT TeKCT: BpaboTenu).” (Harmaceno ox C. J.)

5Toa Ha 1p. mpoM3Nerysa of 4wi. 16 01 3aKOHOT 3a 3a0paHa Ha TUCKpUMHHAIH]ja (3aKOH 0 3a0paHH JIMCKPUMIHALLH]E
Cn. mmacuuk PC, 6p. 22/2009, 52/2021): ,,(1) HQuckpumiHaiuja Bo obacta Ha paboTara, OIHOCHO OBPE/a Ha ¢THAKBH
MOJKHOCTH 3a 3aCHOBaF-¢ PabOTEH OXHOC MM Y)KUBAESE N0/ €/THAKBH yCJIOBHM Ha CHTE IpaBa BO 00ONacTHTe Ha paboTa,
KaKo IITO CE MPABOTO Ha paboTa, Ha cl060zieH n300p Ha BpaboTyBakbe, Ha yHANIPEIyBakbe BO Ciyx0ara, Ha CTPY4HO OC-
nocobyBame 1 poheCHOHATHA peXaOWIHTaIN]a, Ha eJHAKOB HaJJOMECTOK 3a paboTa Off eJHAKBA BPEAHOCT, Ha PABHY-
HU 1 33]I0BOJIUTEIHHU YCJIOBH 3a paboTa, 0MOp, 00pa30BaHKE U BJIE3 BO CHHAMKAT, KAKO H 3aLITHTA 07 HEBPAOOTEHOCT.
(2) 3amTnTa O AUCKpUMMHALIM}A OFf CTaB | Ha OBOj WIeH y)X1Ba /IMLie BO pabOTEH OJHOC, JINLie KOe BPIIM IIPUBPEMEHN
1 IIOBpeMeHy paboTit i paboTH 10 IOrOBOP 3a HeJI0 WM IPYT IOrOBOP, /LE Ha JJOTIOJIHUTENHA paboTa, /uije Koe
BpIIM jaBHA (YHKIMjA, BOEH HPUIAJHIK, i Koe 6apa paboTa, CTyAeHT U IPUIPABHNUK, JIHIle KOE e HA CTPYYHO
ocriocobyBarbe 1 yCoBplIyBame 6e3 3acHOBame pabOTeH OfJHOC, BOMOHTEP 1 CeKoe APYro jie Koe Of Koja Omio
IpyYMHA Y4ecTBYBa Ha pabora.” (HarmaceHo of C. J.)

¢ Criopent wit. 2, cr. 1, ai. 2, o 3aKOHOT 3a 3amTuTa Ha yKaxysaunte (Zakona o zastiti uzbunjivaca, SI. glasnik RS,
br. 128/2014): ,,2) ,,cBupKkau” e GpU3MYKO JHIIE KOE YKaKyBa BO BPCKA CO HETOBOTO pabOTHO aHTXHpambe, MOCTANKaTa
Ha BpaboTyBarmbe, KOPACTEHETO HA YCIYTH HA JIP)KABHU M APYTH OpPraHHM, HOCHTENH HA jaBHHU OBNIACTYBamba WM jaBHI
CcITyx0u, IeToBHA cOpa0OTKa U TIPaBo Ha COTICTBEHOCT Ha JIPYIITBOTO .

"Bumu noseke: I1. Jopanosuh, Pagro iipaso, IlpaBuu dakynrer Yausepsurera y Hosom Cany, Hosu Cag, 2015, 186
(Omiuty OUTHY eeMEHTH Ha pabOTHHOT OJTHOC).
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6otenu. Cenak, Toa He 3Ha4YM JIeKa Ce JJOBEAYBa BO Mpallame padOTHHOT OIHOC,
3aToa IITO THE BO CYHITHHA ce BpaOOTEHH U MOAJIeKaT Ha cyOopaAnHaIyja (3aBu-
CHOCT) BO OJTHOC Ha COTICTBEHHIIUTE U PAaKOBOJICTBOTO HAa KOMIIAHH]jaTa, OAHOCHO
JIeKa He MOXKaT CaMH Jia U3BPIIyBaar 3aJa4d, TYKy TOa IO IPaBaTr BO COTTIACHOCT
CO TUTaHWpaHa CTpaTerja U TUPEKTUBH Ha paboTonaBavoT. Bo cipoTuBHO, MOXeE
na Oujar cMeHeTH 1 Toa 6e3 oOpaszioxkeHue (Co MOKHOCT BO TOj CiIy4aj 1a Oune
JIOTOBOPEH HAJIOMECT Ha IITETa, CIeIMjaiHa OTIIPEMHUHA WM Jla C€ aKTHBHpa
,»371aTHUOT Na100pan”). PaboTonaBauoT co akTOT 32 OCHOBAK-E WIIM CO O/ITyKa Ha
cOOpaHUeTO MMa MPABO Ja T'M MPOIIUIIIE YCIOBHUTE MOJ KOM HEKOj MOXKe Ja Ouje
nupexTop. CoOpaHueTo, OMHOCHO HA30PHUOT O00P Ha APYIITBOTO CO OTPAHU-
YeHa OITOBOPHOCT MOYKE J[a TO Pa3peliu JUPEKTOpOoT Oe3 1a HaBele npuyrnHa.®

Kora 360opyBame 3a mnonox0ara Ha AUPEKTOPUTE BO MPAKTHUKATA, YECTO
ce HaMEeTHyBa MPOOJIEMOT Ha mpaBeH Ayanu3am.’ FIMeHO, Mako Toa BO 3aKOH-
CKaTa peryiaruBa He € CIIOMEHaTO KaKo MOXKHOCT, AMPEKTOPUTE HajYecTo ce
BpabOTyBaaT W MMaar J[Ba JJOTOBOPH — JOTOBOP 3a BpaOOTyBame M MEHAIEPCKH
norosop.'’ Kommanujara Bp3 0CHOBa Ha JIOrOBOPOT 3a paboTa ro mpujaByBa, a
CO TOA IO BOBEIyBa BO CUCTEMOT Ha COIMjaJTHO OCHTypYyBame (BO TOTOBOPOT 32
paboTa BOOOMUYACHO CE YTBpJyBa MUHHMAaJHATa IiaTra), a MHOTY JPyTH TpaBa
(yHKLIMOHMpPAAT Bp3 OCHOBA Ha MEHAIEPCKUOT JOTOBOP (Tpaeme Ha MaHzar, 00-
HYCH, IPEMHH, OJTOBOPHOCT, MPECTaHOK Ha PyHKIHjarta). [Ipobremor HacTanHy-
Ba IIPH MPECTAHOK Ha (YHKIMjaTa M TOTAII CE IMOCTaByBa MPAIIAkETO: AU 10
aBTOMaTH3aM CIie/lyBa U C€ U3PEKyBa OTKa3 (aKo AUPEKTOPOT MMa U JOTOBOP 32
BpaboTyBame). JIOKOJIKY po0iKH 1a paboTH, CJICTHO Mpalllamke € BUCHHATA Ha
1aTa Koja Ou ja 3emMall TUPEKTOPOT, KOj € pa3pelIeH, 3aToa MTO BO CHJIa OCTa-
HYBa CaMO JJOTOBOPOT 3a BpabOTyBame, BO KOj € yTBp/IcHA MHHAMAJIHATA I1J1aTa.
Enen on nmpoGnemuTte koj ce cpekaBa BO MpaKTHUKaTa € CIy4ajoT Kora joara Jio
CMEHYBambe U 0TKa3 Ha TUPEKTOPOT, OPaIX TOA IITO BHECYBAKHETO HA TOj (PaKT
Ce BPIIK aBTOMATCKH, 0€3 MOKHOCT 3a OlleHyBame Ha 3akoHuTocTa.!! Tpeba ma
Cce YeKa Cy/cka oJuTyka (Koja MOHEKOTalll Tpae JIBE WK MOBEKe TOAMHM), a T0A €
MIEpUO]] BO KOj MOXeE Jia J10j4€ A0 CEpHO3Ha IITeTa Ha KOMIIaHW]jaTa, a ypH U J1a
MIPOIMAaJIHE BO CJIyyaj Ha JIOIIO YIIPaBYBabE.

1. Onapendu 3a TMpeKTOPOT BO oapeaeHu nponucu Ha Cpouja
Bo nenot mro crieau, 3a MOKOHKPETHO J1a TO MIIyCTpHpaMe rope HaBenie-

HOTO, ke enabopupame HEKOJIKY 3aKOHCKH OApe/ION KOM ce OfIHeCyBaaT Ha TpeTu-
paHara Tema. 3aKOHOT 3a paboTa (3aKOH O pajy) UMa caMO HEKOJIKY OApeadu KOu

$3a mosuumjaTa JUPEKTOp BO TPrOBCKO-NPABHHTE aKTH, Buw moBeke: 3. Apcuh, B. Mapjarcku, Ilpaso iipuspegHux
opywiuasa, Ipasuu daxynrer Yuusepsurera y Hosom Cany, Hosu Caz, 2018, 51, 52, 68, 69, 71, 72, 189-194,262-277.
?TlomarouuTe ce JOOUEHH B3 OCHOBA HA PA3rOBOPH CO MPAKTHYAPH (&ABOKATH), KOM 3aCTAIyBaaT MOroJeMu KOMITAHHH
U CE 3aHMMaBaaT Co 0Baa IIPoOJIeMaTHKa BO IPAKCa, BKIIYYUTEIIHO U CYCKH CIIy4aH.

10 CiuyHO Ha X0JaH/CKaTa MpakTHKA.

' AreHumjara 3a ekoHOMcKH peructap — AIIP He MoXe J1a HaBleryBa BO 3aKOHHTOCTa Ha OCHOBOT M Ha MOCTAIKaTa,
TYKY CaMO Bp3 OCHOBA Ha JOKyMEHTaIIjaTa, JOKOJKY € Ie0CHA, aBTOMATCKH 3aMHIIyBa HITH OpHIIIe JTHIE 38 AUPEKTOP
OJ1 PETUCTAPOT, TypH U KOra MMa CEPHO3HU AHOMAITUH BO MOCTAINKATA 33 OTKa3.
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JMPEKTHO TOBOPAT 3a TUPEKTOPUTE, HAKO € JaCHO JIeKa Ce IITO Ce OJJHEeCyBa Ha pa-
00TOaBavOT, BO OTHOC Ha OJUTyYyBamb-ETO 3a IpaBara Ha BpaOOTEHHUTE, BCYITHOCT
Cce OITHeCYyBa M Ha JUPEKTOPOT' > WITH TUPEKTOPUTE, KOH 3a ITpaBara Ha BpabOTCHUTE
OJTy9yBaaT CE€KOj BO CBOJOT JIOMEH M COIVIACHO IOOMEHUTE OBJIACTyBamba.

3aKoHOT 3a padoTa eKCIUTMIIUTHO TO PEryjupa caMo HAYMHOT Ha aHTaKu-
pame aupekropu. Taka, criopel] 0BOj 3aKOH, BO MOIVIaBJ€TO HACIOBEHO: ,,JloroBop
3a IpaBaTta ¥ OOBPCKUTE Ha JUPEKTOpHUTE”, BO Wi. 48, mpeaBuieHo e: ,,(1) Jupex-
TOPOT, OTHOCHO JAPYT 3aKOHCKH 3aCTAallHUK Ha pab0TOIaBadoT (BO HATAMOIIHHUOT
TEKCT: JMPEKTOPOT) MOXKE J1a 3aCHOBA pabOTEH OHOC Ha HEOTIPEAEIICHO HITH OIpe-
neneno Bpeme.'® (2) PaboTHHOT 0HOC Ce 3aCHOBA CO JIOTOBOP 3a BpaboTyBame. (3)
PaboTHHOT 0HOC Ha OmpeneneHo BpeMe MOXKe Ja Tpae A0 UCTEKOT Ha MaHJAaToT
3a K0j € M30paH AUPEKTOPOT WIIM JIO HETOBOTO paspelryBame. (4) MeryceOHuTe
paBa, 0OBPCKH U OJITOBOPHOCTH HA TUPEKTOPOT KOj HE 3aCHOBAJ PaOOTEH OHOC U
Ha paboTOIaBavYOT Ce ypeayBaar co JoroBoport. (5) Jlumero koe ru BpIim paboTUTe
Ha JIMPEKTOpP O CTaBOT (4) Ha OBOj WIEH UMa MPABO HA HAJOMECTOK 3a paboTra U
JpyTH IpaBa, 00BPCKHU U OATOBOPHOCTH BO COINIACHOCT €O A0roBop. (3) loroBopor
OJ CT. 2 ¥ 4 Ha OBOj WICH CO TUPEKTOPOT K€ CKIy4H, BO KM€ Ha pabOTOAaBAYOT,
HAJIJIeKEH OpraH YTBPJIEH CO 3aKOH WIIM OIIIT aKT Ha paboTo1aBavyoT.”

Mako KOHKpPETHO He ce CIIOMEHATH, aKo C€ 3eMe MPEIBH] JieKa KOHKY-
PEHTCKHTE KJIay3y/Id BO KOMIIapaTMBHATa Mpakca ce KPEeupaHu BO BPCKa CO pa-
0oTara Ha TUPEKTOPUTE, UHANPEKTHO MOXKE Ja Ce 3aKIy4H JeKa ce MIPUMEHYyBaar
oZpenOuTe 01 3aKOHOT 3a padoTara Co KOU CE ypeayBaar KIay3yJuTe 3a KOHKY-
pEHIIM]ja ¥ Ha TUPEKTOPHUTE, 0COOEHO ako THE ce BO paboTeH oaHoc. Bo nenot XII
o1 3aKOHOT 3a paboTa, moj HacjoB ,,Kmay3yrna 3a HeKOHKypeHnHja”, Bo wi. 161
€ HopMHpaHO: ,,(1) Co 1oroBopoT 3a BpaboTyBame MOXKE J]a CE ONpeaenar 3a/1a-
YHTE ITO pAOOTHUKOT HE MOJKE J1a I'M BPILIK BO CBOE MME U 3a CBOja CMETKa, KaKO
Y BO UM€ M 32 CMETKa Ha JPYyTro MpaBHO WK (PU3HUKO JIHUIE, Oe3 COITIaCHOCT Ha
paboToIaBavoOT CO KOj € BO pabOTEH OJHOC (BO HATAMOITHHOT TEKCT: 3a0paHa 3a
KOHKypeHIHja). (2) 3abpanara 3a KOHKYpEHIM]a MOXeE Jla C€ YTBPU CaMO JIOKOJI-
Ky IOCTOjaT yCJIOBH PaOOTHHUKOT Jia CTEKHE HOBH, 0COOEHO BaYKHU TEXHOJIOIIIKH
3Haewa, MIUPOK KPYT JAETOBHU MAPTHEPHU WM J]a HAy4d Ba)KHH J1€JIOBHU UH(DOP-
Malluy U TajHU paboTejku kaj paboTonaBayor. (3) Co ONImITHOT aKT U I0TOBOPOT
3a BpaboTyBame ce YTBP/yBa U TEPUTOPHjaIHATAa BAXKHOCT Ha 3a0paHaTa 3a KOH-
KypEeHIIHja BO 3aBHCHOCT O] BUJIOT Ha paboTara 3a Koja ce oJHecyBa 3abpaHara.
(4) Axo pabOTHUKOT ja MpeKpIIn 3abpaHara 3a KOHKYPCHIIHja, pab0TOAaBavOT
rMa TpaBo /1a 6apa HaJOMECT Ha TeTa 0]l paOOTHUKOT.”

Cnopen wi. 162 on 3akoHoT 3a pabora: ,,(1) Bo moroBopor 3a Bpabo-
TyBame padOTOaBau0T U PAOOTHUKOT MOXKAT J]a JOTOBOPAT YCJIOBH 3a 3a0paHa

12Criopes wit. 192 ox 3akoHoT 3a pabora: ,,3a npaBara, 00BPCKHTE i OATOBOPHOCTHTE 01 PAOOTHHOT OAHOC OfUTydyBa: 1)
BO IIPABHO JINIIE — HA/IKHHUOT OPraH Kaj paboToAaBaqoT, OXHOCHO JIHLE YTBP/ICHO CO 3aKOH HJIM OILIT aKT Ha paboTo-
J1aBavoT (HarlOMEHa Ha aBTOPOT — 110 IPABHUJIO, TOA € AMPEKTOPOT) HIIM JIHLE KOE THE IO OBJIACTYBAaT; 2) Kaj paboTonaBay
KOj HEMa CBOjCTBO Ha MPABHO JIMIIE — MPETIIPHEMay HIIH JIHIE OBIACTEHO OJf HETo.

13 bunejkn criopen 3T]I AMPEKTOPCKHOT MaHAAT MOKE a Tpae HajMHOTY 4 TOJWHH, POU3NIEryBa JeKa AUPEKTOp KOj
3acHOBaJ pabOTEH OJHOC Ha HEOIPE/ICICHO BPEMe, OCTaHyBa BO APYILITBOTO BO APYT CTATYC, IOKOJIKY He Ouze pensOpan
Ha (QyHKIHjaTa.
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Ha KOHKYpEHIIMjaTa BO CMHCIa Ha wieH 161 o1 0BOj 3aKOH IO MPECTAaHOKOT Ha
pabOTHHOT OAHOC, BO POK KOj HE MOXKe J1a Ouie MOJ0AT Of IBE TOAMHU TI0 Tpec-
TaHOKOT Ha pabOTHUOT onHOC. (2) 3a0paHaTa 3a KOHKYpEHIIMja O/l CTaBOT 1 Ha
OBO] WIECH MOXE JIa C€ JOTOBOPH JOKOJIKY paboTogaBavyoT ce€ 0OBP3€ BO JIOTOBO-
poT 3a BpaboTyBame Ha PaOOTHUKOT Ja My HCIUIATU NapU4yeH HaJOMECTOK BO
JIOTOBOPEH M3HOC”. JIOKOJIKY AMPEKTOPOT € BO pabOTEeH OIHOC, OBUE OApENOH
MpeTcTaByBaar €/1eH BUJ HAJOMOJHYBAakE BO OJHOC Ha 3a0paHara 3a KOHKypEH-
uuja ox 3T/] (koja ce ogHEeCyBa HE caMO Ha JUPEKTOPUTE, TYKYy M Ha COIPYK-
HUIMTE, COTICTBEHHUIINTE HA aKIWH, akuuoHnepure). Mcro Taka, Hema mpedka j1a
c€ JJOTOBOPH HEILTO CIMYHO U CO TUPEKTOPH KOU HE ce BpabOTeHHU, OuaejKu BO
TOj CITy4aj JIOTOBOPHHUTE CTPAHU MMaaT cJI000/1a MPU CKIIyIyBamhe Ha IOTOBOPOT,
coracHo 3aKoHOT 3a obmuranuonute ogHocu'* u 3T/I.

3T/] conp>kxu MHOTY TIOBEKE OApEI0N KOU Ce OJJHECYBaaT Ha AUPEKTOPOT,
HO C€ YMHU MOJ0KOara Ha TUPEKTOPOT BO 3aKOHOT € peryIrpaHa UCKIYIHBO O
aCIIeKT Ha TPrOBCKOTO NpaBo. IIpu Toa, TpyOBO-IPAaBHUOT acTEeKT BO OBUE OfI-
pendu, KOu ce OJJHeCyBaaT Ha TUPEKTOPOT, € IEIIOCHO HTHOpHupaH. CMeTaMe Jexa
TOa Tpeda J1a ce HaIMUHE U CUTE OApeI0N KOU ce OJHECYBaar 3a AUPEKTOPUTE J1a
ce UHTErpupaaT BO €JICH MPOIUC U CO TOA Ja CE CO3/a/1e KOXEPEHTEH U IperieicH
cucreM. Bo nenot mro cnenu ke enabopupame HEKOJIKY Opealdu BO KOM cpeka-
BaMe OJPEACHU TPYIOBO-TIPAaBHH ACTEKTH, KOM CE HA MAPTHHUTE BO CTPYUHHUTE
TPYIOBH, KO C€ OJHECYBaaT Ha MOJ0KOara Ha JUPEKTOPHTE.

HajnpBo, Kako mTo HaBeIOBME MPETXOJHO, AUPEKTOPUTE MMAAT JIOJIK-
HOCT Ja ce rprkat (wi. 68) na n3dernyBaar KOH(QIUKT HAa HHTEpecH (Wwi. 69)," na
qyBaar JeJoBHA TajHa (wi. 72),'® na ja mounTtyBaar 3a0paHara 3a KOHKYPCHIIH]ja
(un. 75)"7. OBue ogpendu jacHO yKa)KyBaar Jieka JUPEKTOPOT € CyOOpAMHHpaH
(mompeneH) BO OHOC Ha pabOTOAABAYOT, IITO € €Ha OJf OCHOBHMUTE KapaKTe-

4 Cn. et ma COPJ, 6p. 29/78, 39/85, 45/89 — onnyka YCIJ 57/89, Cn. mact CPJ, 6p. 31/93, Cx. Becuux CIIT, 6p.
1/2003 - Ycrana nosesba u Ci. rmacHuk Ha PC, Op. 18/2020 romuHa.

15 JTunara o1 4ieHoT 61 Ha 0BOj 3aKOH (HATOMEHAT aBTOPOT — €JICH OJl HUB € JIUPEKTOPOT) HE MOKAT BO CBOj HHTEpEC
WJIK BO MHTEPEC HA JINIA [TOBP3aHU CO HUB! 1. J1a TO KOpUCTaT UMOTOT Ha APYHITBOTO, 2. Jia T KopucTar HH(bOpMaI_lVIPITe
J00UeHH BO TOA CBOjCTBO, @ KOM HHAKY HE CE jaBHO JIOCTAIHK; 3. Jia ja 3710ynoTpedyBaar mojox0ara B OMIITECTBOTO;
4. 1a TH ICKOPHCTAT MOXKHOCTHTE 32 CKIIydyBarbe pabOTH IITO Ce jaByBaaT 3a APYIITBOTO.

16(1) JInuara o uneHoT 61 Ha 0BOj 3aKOH, KAKO M JIMIaTa BpabOTEHH BO JAPYIITBOTO CE IOJDKHHU JIa ja 4yBaaT AeOBHATA
TajHa Ha IpyImTBOTO. (2) JInnara ox craBot (1) Ha OBOj WIEH ce TOJKHH J1a ja 4yBaaT AeIOBHATA TajHA M T10 TIPECTAaHOKOT
Ha TOj CTAaTyc BO POK OJ1 JIBE TOJMHH Ofl ICHOT Ha NIPECTAHOKOT Ha TOj cTaTyc. Bo 0CHOBAYKHMOT aKT, CTATYTOT, OTyKaTa
Ha JIPYIITBOTO WJIH JIOTOBOPOT CKIIYUEH CO THE JIMIA MOXE Jia Ce OMPEIENH 0BOj POK J1a OH/Ie MOJIONT, HO HE MOJOIT Of
TIeT TOMHH.

17 JTnniero o wieH 61, cras 1, Touku 1) 10 4) 011 0Boj 3aK0H He Moke 0e3 11a 100¥e 0100pEHIE COITACHO CO YWICHOT 66 011
OBOj 3aKOH: 1) JIa ©Ma CBOjCTBO Ha JIHIIe O WIeHOT 61, ctaB 1, T. 1) 10 4) 011 OBOj 3aKOH BO IPYTO JPYIITBO KOE FMA HCT
WK CITYEH TIPeIMET Ha JIEJHOCT (BO HATAMOIIHHOT TEKCT: KOHKYPEHTCKO APYIITBO); 2) a € IpeTHprueMad Koj IMa HCT
WK CIMYEH MpeAMET Ha JejHoCT; 3) 1a Ouze BpaboTeH BO KOHKYPEHTHA KOMIIaHHja; 4) na Ouje MOMHAKY aHTaXHpaH
BO KOHKYpPEHTHA KOMITaHHja; 5) 1a Oujie WwieH Mk OCHOBAY Ha JIPYTo MPaBHO JIMLE KOE HMA UCT WM CITMYEH MPeIMeT
Ha 1ejHocT. CO OCHOBAYKHOT aKT, OTHOCHO CTAaTyTOT: 1) 3a0paHara oj CTaBOT 1 Ha OBOj WICH MOXE Ja Ce MPOIIUPH U
Ha JIpyTH JIMIa, ITO He MOXKE Ja BIMjae Ha CTEKHATHTE IIpaBa Ha THE JIMIA; 2) MOXKeE Ja ce YTBPAM Jeka 3adpaHara of
craB | Ha 0BOj WICH BaKU U MO MPECTAHOKOT HA CBOjCTBOTO Of WwieH 61, ctaB 1, Touku 1) 10 4) o1 0BOj 3aK0H, HO HE
TOJ0JTO OJf IBE TOJMHHU; 3) MOXKeE J1a Ce onpe/esar pabOTHH MecTa, HA4MHOT HIIM MECTOTO Ha HUBHOTO M3BPILYBAHe KON
HE MPETCTABYBAAT MOBPE/ia HA TOJDKHOCTA 3a IIOYMTYBAIbE HA 3a0paHara 3a KOHKypeHIHja.
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pucTiKH Ha paboTHHOT onHOC. Toa ro miycrpupa u wieHot 33 ox 3T/, cropen
KOj: ,,3aCTaIHUKOT € JIOJDKEH Ja MOCTalyBa BO COTNIACHOCT CO OTPaHUYyBamaTa
Ha HETOBUTE OBJIACTYBama, KOU C€ YTBPJAEHHU CO aKTUTE Ha JIPYLITBOTO WU OJ-
JYKATE Ha HAJICKHUTE OpraHu Ha apymTBoTo.” Cnopen un. 224 ox 3TH nu-
PEKTOPOT PaKOBOJIU CO pabOTHUTE Ha APYIITBOTO COIIACHO aKTOT 332 OCHOBAME U
OJUTYKHTE Ha COOPaHMETO, KaKO M CO yIarcTBaTa Ha HaI30PHHUOT OA00p JOKOJIKY
PAKOBOJICTBOTO Ha JIPYIITBOTO € JBOJAOMHO. Toa ykakyBa Ha jacHa MOJPECHOCT
(cybopauHamuja), camo MTO € CrenupuIHa BO OTHOC Ha BpaOOTEHUTE, KOU UMa-
aT MHOTY TIOT€CEH KpyT Ha OBJIACTyBama BO criopenda co nupekropurte. Cropen
TOAa, HE3aBUCHO O] BUJIOT Ha JIOTOBOPOT, TUPEKTOPOT BO CYHITHHA € BpaOOTEHO
JUIIE, @ HE CAaMOCTOEH areHT (3acTanmHuK). Toa jacHO ce mieaa Mo Toa MITO CEKO-
ramr Moxe J1a 1o00ue 0TKa3.

3T/l 3a cute ne10BHU CYOjeKTH'® IpeIBH/yBa 1B BUA JUPEKTOPH: TUPEK-
TOp (reHepasieH) ¥ U3BPILCH AUPEKTOP'”, KAKO ¥ U3BPIIHKM M HEU3BPIIHHU IUPEKTO-

20, Jlpyrute TUIOBH HA TUPEKTOPH KO MOCTOjaT BO MPAKTHKATa HE Ce CIIOMEHa-

TH, OTHOCHO OYHMIVIEHO MpuMaraar Ha eqHa of oBue rpynu. Cropes 3aKOHOT (4l
382 on 3T/1), mupexrop Moke 1a OuJie CEKOoe JIMIe COCOOHO Aa paboTH.

JlupexTopute ce Aerar Ha: H3BPIIHU U HeM3BPLIHH (1. 387 ox 3T/). Ako
JPYIITBOTO UMa MOMAJIKY O] TPOjIia TUPEKTOPH, CEKOj JUPEKTOP € U3BPILCH M-
peKTop. JaBHOTO aKIMOHEPCKO JPYIITBO MOPA 1a UMa ¥ HCU3BPIIHU IUPCKTOPH,
4ij Opoj Mopa a 6ujie moroiem o1 OpojoT Ha U3BPIIHH qupekTopu. M3BpriHuTe
JTUPEKTOPU paKOBOAAT CO pabOTUTE HA IPYIITBOTO U C€ 3aKOHCKH 3aCTAITHUIIN Ha
JPYIITBOTO, OCBEH aKO CO CTAaTyTOT HE € MPEABUACHO JAPYLITBOTO J1a IO 3acTamy-
BaaT caMo IMOSIMHCYHH U3BPITHU TUPEKTOpH. Bo ynpaByBameTo co paboTUTE Ha
JPYIITBOTO, U3BPITHUTE JUPEKTOPU MOpa Jla TH MOYUTYBaaT OTpaHUYyBambaTa
MMOCTaBEHU CO OBOj 3aKOH, CTATyTOT, OAJTYKUTE Ha COOPAHUETO WIIH OJTYKHTE Ha
onbopot Ha aupekropu (wieH 388, craoBu 1 u 4 ox 3T])?!. MHTepecHO € 1mTo
criopea wi. 389 on 3T]l, nupekTopuTe MOXKAT @ Ha3HA4aT €l1eH O U3BPUIHUTE
JTUPEKTOPH OBJIACTSHHM Jla TO 3aCTallyBaaT IPYIITBOTO 3a TeHEpaJIeH TUPEKTOP Ha
JPYIITBOTO.>” 3a OUEKyBa-€ € TOj J1a Oujie Ha3HAYCH OJ1 CONICTBEHUKOT, KOj HHAKY
TH OTIpEZIeNTyBa U YCIIOBUTE 32 UMEHYBAME, IIITO € CITy4aj CO TBOJIOMHUTE JIPYIIT-
Ba — KOTa € MIMEHYBaH O HQJ30PHHUOT 0100p.*

18 Criopey; 3akoHOT (wieH 8), 00MHLM Ha OpraHU3MpaRe Ha APYIITBATA CE: OPTAYKO APYIUTBO, OrPAHHYCHO JPYIITBO;
JpPYIITBO CO OTPaHMYEHa O/ITOBOPHOCT; AKIIMOHEPCKO APYIITBO.

19Ha nip. criopex wi. 218 o 3T/ ,,(1) IpymuTBoTo MMa €JIeH HIIU MOBEeKe JMPEKTOPH KOU CE CO3aKOHCKH 3aCTAITHUIN HA
IpywTBoTO. (2) BpojoT Ha aMpeKTOpH ce ompesienyBa co aKTOT 32 OCHOBAE WIIU CO OJUTyKa Ha cobpanueTo. (3) Ako co
AKTOT 32 OCHOBAE M CO OJUTYKa Ha COOPAHHETO He € Ompe/ielieH OpojoT Ha MPEKTOPH, IPYIITBOTO HMa €JIeH JIPeK-
TOp.” 3 aKIMOHEPCKO APYIITBO (IITO aHAJIOTHO CE OJHECYBA M HA KAINUTAJIHO APYIITBO) CE MPOMUIIYBA JeKa MOXKE Ja
MMa eJIeH MM TI0BeKe TUPEKTOpH (BO wieH 328).

20 Criopen wi. 387 o 3T]I.

2! JIpy1utBo co ABOAOMHA OPraHM3allija 3a ypaByBarbe HMa eIeH MK MOBeKe H3BPILIHN TUPEKTOPH 1 HaI30PEH 0100P.
JIOKONKy AAPYIITBOTO MMa TPH HITH TOBEKE M3BPITHA AUPEKTOPHU, THE TO (JOPMUPAAT H3BPIIHUOT 0AO0P. JABHOTO aKIHO-
HEPCKO JPYIITBO MMa HajMANKy TPOjiia u3BpIIHK aupektopu (4. 417 ox 3T/T).

22 Criopent 4. 423, ¢t. 3, TeHepallHHOT TUPEKTOp ja KOOPAMHHMpaA paboTara Ha H3BPUIHKTE UPEKTOPH U TO OPraHU3Mpa
PabOTEETO Ha IPYIITBOTO.

» Cropen 4. 423, cr. 1 o 3T/, Criopen cr. 3. Ynen 389: ,,CraryToT MM 0utyKata Ha cOOpaHHETO MOXKeE Jia TH OIpe-
JIeTH yCIOBHTE ITO Tpeda a T HCIIOMHH JUPEKTOPOT 32 1a Onae MMEHyBaH 3a TeHepalieH AUPEKTOp U MOOIHCKY Ja TH
ypenaT HErOBUTE OBJACTYBamba H OATOBOPHOCTH .
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HewusBpiinute nupekTopu ja HaAraeayBaaT paboTrata Ha M3BPIITHHUTE JIH-
PEKTOpH, ja TIpeJiaraar JejoBHaTa CTpaTeryja Ha APYIITBOTO U TO HA/IIVICyBaar
Hej3uHOTO M3BpIryBamke (Wi. 390 ox 3T/I). Bepojarno nmopaau oBaa npuunna, 3T]]
NpeaBUIYBa JeKa T0a JIHLE Ja He MOXKE i Ce BpabOTH BO APYIITBOTO (Wi 391).

JaBHOTO aKIIMOHEPCKO JIPYIITBO MMa HAjMAJIKY €/IeH HEU3BPIICH JUPEKTOP
KOj MCTOBPEMEHO € HE3aBHCEH O] JIPYIITBOTO (HE3aBHUCEH AUPEKTOp) (wir. 392
on 3T]1). HezaBucen qupeKTop € Juie Koe He € TTIOBP3aHO CO TUPEKTOPUTE U KOE
BO MPETXOAHUTE JBE TOAWHU HE OWo: 1) U3BpIIEH AUPEKTOP WU BpaOOTEH BO
JPYIITBOTO WK BO APYTO APYIITBO KOE € TIOBP3aHO CO JIPYIITBOTO BO CMHUCHIA HA
OBOj 3aKOH; 2) COIICTBEHHK Ha moBeke ox 20% o1 OCHOBHATAa TJIABHUHA, Bpa6o-
TCH WIH Ha JPYT Ha9YMH aHT@KUPaH BO IPYTrO APYIITBO KOE OCTBAPHIIO MOBEKE
on 20% o rogWIIHUOT MPHUXOA Ha APYIITBOTO BO TOj MEPHUOA; 3) MPUMHIIO O
JPYIITBOTO WX O] JIUIA TIOBP3aHH CO JIPYIITBOTO BO CMHCIIA HA OBOj 3aKOH, HC-
TJIaTH WK TI00apyBara O]l THE JINIIA, K3HOCH YHja BKYITHA BPETHOCT € IOorojieMa
o1 20% o1 HEerOBHOT TOIUIIIEH TTPUXO]T BO TOj IEPHO/; 4) COTICTBEHUK Ha MOBEKE
o1 20% on ocHOBHATa MIAaBHUWHA HA JPYIITBOTO IITO € MOBP3aHO CO APYIITBOTO
BO CMHUCJIa HA OBOj 3aKOH; 5) OMJI aHT@XXUpPaH 33 peBU3Uja Ha (GUHAHCUCKUTE U3-
BelITan Ha ApymTBoTo (wi. 392 ox 3T/).

JIMpeKTopoT ro UMEHyBa COOPaHUETO, OTHOCHO HA/I30pPHUOT 0A00D, JOKOIKY
PaKOBOJICEHLETO HA JPYIITBOTO € JBOMOMHO.>* IIpr OCHOBamETO Ha IPYIITBOTO, CO
OCHOBAUKHOT aKT, MOXe J1a ce uMeHyBa aupekrop (wi. 219 ox 3T/I). Jokonky Bo
PCIIICHNETO 32 IMEHYBAHE HE € TIOMHAKY OIPEICIICHO, MAHIATOT Ha JUPEKTOPOT 3a-
MOYHYBA CO JIATYMOT Ha OJTyKaTa 3a UMEHYBakbe U TPae HajMHOTY YSTHUPH TOAUHU. >
Co aKTOoT 32 OCHOBaWE WM OJTyKa Ha COOPaHMETO MOXKE J1a C€ OTMpeesaT yCIOBUTE
mTo Tpeba J1a TH MCTIONHU €THO JIMIIE 32 JIa OM/Ie UMEHYBAHO 3a AUPEKTOP.

Enen on eneMeHTHTE Ha pabOTHHOT OJHOC € MPABOTO Ha 3apaboTyBavyka
(onepoznoct) Cniopen wi. 227 on 3T/1, omrocHo 4. 393 on 3T/] (mTo cooaBeTHO
ce OJIHeCyBa U Ha JIPYTUTE OONUIM Ha OPTaHU3HUPahE), BKYITHHOT HAJOMECTOK Ha
JTUPEKTOPOT BKIIydyBa 3apaboTKa, OMTHOCHO HAJOMECTOK 3a HeroBara pabora Bp3
OCHOBA Ha JIOTOBOPOT 32 BpabOTyBame, BO COMIACHOCT CO 3aKOHOT CO KOj C€ pery-
nupa paboraTa, a MOXe Jia BKIIyuyBa U [IPaBo Ha CTUMYJIALIUU [TPEKY J10/1€TyBambe
Ha akiuu. Harpaiata u HAUMHOT Ha HEJ3UHOTO YTBPYBalkE CE ypeayBaaT co cTa-
TYT, OIJyKa Ha COOpaHue WM OJUTyKa Ha HAA30pHUOT 0100p. CaMHOT U3HOC Ha
HAJIOMECTOKOT MOYKE JIa 3aBUCH O]l ICJIOBHUTE PE3YJITAaTH Ha JIPYIITBATA U OBO)]
JIeJT He MOYKE Jla C€ OIPEeeTd KaKo y4eCTBO BO 100MBKaTa.*

*IIpenior 3a HMEHyBabe IMPEKTOP MOXE J1a MOHECAT: TUPEKTOPOT, OAOOPOT Ha MPEKTOPH MM KOMHCHjaTa 3a HMe-
HyBame (1okonKy nma) (w1. 384 ox 3T/T). Komucujara 3a umeHyBarbe mpe/iara 1 ycioBH Kou Tpeba /ia I HCTOTHYBa
KaHJUAaToT 3a aupextop (wi. 412 ox 3T/).

2 Cniopen wi. 385 o 3T]I, mupeKTopuTe Ce MMEHYBAAT 3a MEPUOJl ONPEJIEIICH CO CTATYTOT, KOj He MOXKe Jia Oujie MOoIr
OJ1 YETHPH TOJMHHU (MaHJAT Ha JUPEKTOPH). JIOKOJIKY BO CTAaTyTOT HIIM BO OJTyKaTa Ha COOPAHHETO 38 HMEHYBAE Ha
JMPEKTOPU HE ¢ HaBe/ICHA IOJDKMHATA Ha MAHAATOT Ha IMPEKTOPOT, MAHAATOT TPAe YETHPH TofHH. I10 3aBpLIyBaETO
Ha MaHJaToT, IMPEKTOPOT MOXKE Ja OM/Ie IOBTOPHO HMEHYBaH.

26 Criopent ui. 393a oz 3T/I, IOKOJIKY ce pabOTH 3a jaBHO aKIMOHEPCKO JPYIITBO, APYIITBOTO € JA0JKHO Ha Oaparme Ha
AKIMOHEPOT KOj MOCe/yBa aKIMK KOM IPETCTaByBaaT HajMaJKy 5% OJ OCHOBHATa [JIABHUHA HA APYIITBOTO, HAjIOIHA
BO POK OJ] TPH JIeHa Off IHOT TP TIPHEMOT Ha OapameTo, 1a My Ce OBO3MOXKU Ha aKIMOHEPOT IIPUCTAI JI0 HOATOLUTe
3a BUCHHATA 1 CTPYKTYpaTa Ha BKYIHHOT HaJOMECTOK 3 CEKOj JMPEKTOP, OMHOCHO W3BPILICH AUPEKTOP M YIICH Ha HaJl-
30peH 0100p (0Ba MOXe 12 ce yCIOBH CO TOTHHUINYBAmkE H3jaBa 3a JENOBHA TajHA, BO TOj CTyYaj KOMyHHKAIHjaTa Co
JABHOCTA WJIM TPETH JIUIA KE CE CMETa 33 OTKPHUBAGE HA JETIOBHA TajHA).

25




Cenad Jawapesux, Tpydoso-npasHu acnexmu Ha cmamycom Ha oupexmopume 60 Cpbuja

HajnenvukaTtHoTO mpariame BO MPAKTHKATa € MPECTAHOKOT Ha TUPEKTOP-
ckara ynkuja. Cnopen npaBoto Ha CpOuja, GyHKIMjaTa AUPEKTOP, TOKPAj OC-
TaBKa, MOYXKE J[a IPECTaHe U Ha eJIeH OJ] CJICTHUTE CO 3aKOH MPEIBUICHU HAaUNHHU:
1) co ncrexk Ha BpEMETO 3a KOj € UMEHYBaH JUPEKTOPOT, 2) CO MPECTAaHOK Ha
WCTIOJIHYBakhE Ha YCIIOBUTE IMOTPEOHN 3a BpIICHE Ha (PyHKIMjaTa HACTAHATH 3a
BpeMe Ha MaH/IaToT, 3) HEYCBO]yBame Ha ((MHAHCUCKUTE M3BEIIITAaN O] CTPaHa Ha
COOpaHUEeTOo Ha JIPYIITBATa BO POKOT OIPEICIICH 3a OJJPXKYBamke Ha peIOBHA CE/l-
HUIIA Ha cCOOpaHKETO, 4) pa3pellyBame, 5) cTaTyCcHa MPOMEHA Ha JIPYIITBOTO (BO
Clly4aj APYIITBOTO Jia MpecTaHe Mopay CTaTycHa MpoMeHa), 6) UMEeHyBambe Ha
yIpaBUTEN 3a JINKBUAAIM]a ¥ 7) UMEHYBambe cTeuaeH aqmuuuctparop.’’ On tpy-
JIOBO-TIPABEH ACIEKT, MOXKE J]a Ce Kake JIeKa € HajCJI0XKEHO MpalllamkeTo 3a CMe-
HYBambe —pa3pelryBame Ha JUpekTopoT. OHa MITO T NpaBU NOCEOHH OCTaBKaTa
U pa3pelIyBameTo € Toa ITO MPABHOTO JIEjCTBO LITO CE OApa3yBa CO MPECTaHO-
KOT Ha TUpeKTopcKara (PyHKIMja He HACTaHyBa CIIOPEN CAMUOT 3aKOH, OAHOCHO
KoTa K€ HaCTaHaT yCIOBHUTE MPEBUICHHU CO 3aKOHOT. Toa MOXKe J1a ce OJUIOKH, Ha
p. CO KOHCTATUPamke Ha OCTABKATa MM CO OTKAa3eH POK YTBPACH CO JOTOBOP.

Cnopen un. 394 ox 3T/], MaHIaTOT HA AUPEKTOPOT 3aBPIIYBa CO UCTEKOT HA
TIEPUOJIOT 32 KOj € UIMEHYBaH. AKO TUPEKTOPOT 32 BpeMe Ha MaHJATOT, IPECTaHe
Jla TY UCTIOJTHYBA YCIIOBHTE J1a OHJIe IMPEKTOP Ha JPYIITBOTO, HETOBUOT MaH/IAT Ce
CMeTa JIeKa 3aBPIIKJI CO JCHOT Ha MPECTaHOKOT Ha UCTIOHYBAHETO HA THE YCIIOBH.
Ha gupextopoT My mpecraHyBa MaHIaTOT U JOKOJIKY COOPaHHUETO Ha PELOBHOTO
CO6paHI/IC HC 'l YCBOU I'OJUIITHUTC (bHHaHCI/ICKI/I H3BCIITAn HAa APYLITBOTO.

MHory yecra hopMa Ha IPECTAHOK Ha AUPEKTOpCKaTa PyHKIHja € pa3pe-
IIyBamkbe HA IUPEKTOPOT. J{MPEKTOpOT TO pa3penryBa COOpaHUETO, OMHOCHO Ha-
30pPHHUOT 0100P JOKOJIKY PAaKOBOJCTBOTO Ha JPYIITBOTO € JIBOJIOMHO, TIPH IITO HE
€ JOJDKHO J1a TW HaBe/e MPUUMHHUTE 32 Pa3pelryBambeTO OCBEH aKo TOA U3PEUHO
HE € TIPE/IBUJICHO BO aKTOT 32 OCHOBAHE WIIM BO OJJTyKaTa Ha COOpaHHeTo (Kora
noBepbara € HapyIlleHa, TUPEKTOPOT MOXKe J1a OHJIe pa3pelieH Bo cekoe Bpeme).
Cemnak, Toa He CeKoraml 3Ha4M [eJIOCHA MpaBHa cinodona. MiMeHo, npu paspenry-
BambETO YECTOINaTH Tpeda J1a ce 3eMar MpenBUI OAPENIOUTE 3a OTKa3 Ol JOTO-
BOPOT 3a BpabOTyBame, OJHOCHO JIOTOBOPOT 3a MaHJAT, KaJle MOXKar Jia Ouaat
HaBEJICHU MMOCEOHUTE YCIIOBH 3a pa3pellyBame, OTHOCHO HaJJOMECT Ha IITeTa Ha
JUPEKTOPOT (T.H. 371aTeH magoopaH). McToTo MOXKe /1a ce JOTOBOPH U BO CIIy4aj
Ha OCTaBKa Ha JJUPEKTOPOT.

Cnopen ui. 396 on 3T/I, AMpEeKTOPOT MOXKE BO CEKOE BPEME /1A MOJAHECE
OCTaBKa Ha MPEOCTaHATHTE TUPEKTOPH BO MucMeHa ¢popma. OcTaBkaTa BO OJHOC
Ha JIPYIITBOTO CTallyBa BO CHJIAa CO JJATyMOT Ha MOIHECYBamkE, OCBEH aKo BO Hea
HE € HaBeleH NMoAoIHekKeH AaTtyM. OcTaBkaTa Ha AUPEKTOPOT U OPHIIEHETO Ha
JTUPEKTOPOT O] PETHCTAPOT CE PETUCTPHUPAAT COTTIACHO 3aKOHOT 32 PEerHCTpallyja.
JIOKOJIKY €TMHCTBEHUOT JUPEKTOP Ha JPYIITBOTO ITOIHEN OCTAaBKa, TOj € JJOJDKEH
Jia IPOZIOIDKH J1a TIpe3eMa paboTH KOU HE TPIIAT OJUIarambe 10 HMCHYBAmbeTO Ha
HOB JIMPEKTOP, HO He 110101110 011 30 JIeHa OJI ACHOT Ha PErMCTpaLMjaTa Ha OCTaB-
KaTa BO COTVIACHOCT CO 3aKOHOT 3a perucrpaimja. Bo cipoTuBHO, TOj € TOJHKEH Ha

" Buzere moBeke 3a T0a, Ha p. BennukoBuk, Ociiaska Ha gupekiiop Ha KoMilaHuja (ipagHa apupoga u yciosu 3a
iipecianox na gynkyujaiua, [lpaso n exonomuja, 6p. 10-12/2014, 106-125.
284, 220 ox 3T/I.
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JPYIITBOTO JIa My ja HaJOMEeCTH HactaHarara mrera.”’ Cnopen J. BenndkoBuk:
,,BO TIPUHIIMII, MOKE J1a C€ KaXKe JIeKa MaKo OCTaBKaTa Ha JIUPEKTOPOT MOXKE J1a
My HAIITeTH Ha JPYIITBOTO, Taa HE MPETCTaByBa MOBpe/a Ha OCCOHNUTE JTOTIK-
HOCTH KOH JIPYIITBOTO, 0COOEHO 3aT0a IITO MOCTOM 3aKOHCKH JI03BOJICHO TIPABO
Ha ocTaBka. MeryToa, BO KOHKPETHU OKOJIHOCTH, MOXKE JIa J10j/Ie 10 MPEeKpIIy-
Bamke Ha JOTOBOPHUTE OOBPCKHU (IOKHOCTH) KOH JPYIITBOTO, OCOOEHO aKo Toa
HE € HaBeJICHO BO camara OCTaBKa WJIM aKO HE CE MOYUTYBA COOJIBETHUOT OTKAa3¢eH
POK MpeNBUICH BO JOroBOpoT. Toram OM ©Masio OArOBOPHOCT 3a MITETa IITO On
ja mpetprena pupmMaTa Kako pe3yiitar Ha MOCTaKUTEe Ha TUPEKTOPOT.>”

3akiay4ok

Ha oGpa0oTkara Ha TpymoBO-IIpaBHaTa MO3UIMja HA AUPEKTOPHUTE HE ¥ ce
TIOCBETYBA JOBOJTHO BHIMaHUE BO o0iacTa Ha TPYZOBOTO NPaBO (HUTY BO perysaTu-
Bara, HUTY BO Teopujara). OBa J0BeIyBa 0 OJpe/icHa paBHA HECUTYPHOCT U HEJIO-
BOJTHO JiepUHHUpaHa MpaBHa 1Mojioyk0a Ha 0Baa KaTeropuja mmia. Enaa o nmpuauHATe
3a Toa € BepOjaTHO HUBHATA ,,XHUOPHUIIHA MTPABHA MOJIOKOa’” BO OJHOC HA paOOTHUTE
OJTHOCH, TIPH IIITO, TUPEKTOPUTE CE HEeKaJle TToMery padoTonaBad u BpadoteH. 1lIto
ce OJIHeCyBa JI0 peryJaTuBara, MHOTY TIpalliamka U pPelieHHja Ce UCIIPEIUICTCHH CO
TPrOBCKOTO MpaBo. Pa30upamero Ha mpaBHaTa mojokba Ha aupekropute Oapa Te-
MEJTHO 3all03HABAE HE CaMO CO TPYJIOBUTE MPOMUCH, TYKY U Ha MPOMHUCUTE HA TP-
TOBCKOTO IPaBO (BKJIy4YyBajKH TY M TIPAaBHUTE CTaHAAp/IH Ha JAPYIITBATA).

3aKOHOT 3a TProBCKH JPYIITBA MMa MHOTY ITOBEKE YICHOBU 3a IUPEKTO-
POT, HO C€ YMHHM JIeKa arojioT Ha PETYJINpame U HaOJbYIyBamke € UCKITYYHUBO TP-
TOBCKO-TIpaBeH. TpyloBOTO-IIpaBHATAa CMUCIIA HA THE OJPEI0U € LEIOCHO UTHO-
pupana. Cmerame Jieka Toa Tpeba J1a ce OTCTPaHU U CUTE OJIpeI0U 3a TUPEKTOPHU
Jla ce BKJIOTAT BO €ZCH MPOTIHC.

Bo mponmcute o obmacta Ha TPyAOBOTO MPaBO BOOIMINTO M BO MPABOTO
Ha CpOuja Tpeda J1a ce MOCBETH NOT0JIEMO BHUMaHHUE BO PETYIINPAKETO HA TPaB-
HHOT CTaTyC Ha OBaa Kareropuja Ha yimia. Co Toa, TPyI0BO-IIPAaBHUOT CTATyC Ha
TUpeKTopuTe O O jacHO peryiupaH. Peryiaupamero MoXe J1a ce U3BPIIU CO
noce0OeH 3aKOH WM BO 1ocedeH e o1 3akoHoT 3a padota. McTo Taka, Tpeba na
Ce CHCTEeMaTH3Upaat, OpraHu3upaar CUTE HOPMHU 3a JUPEKTOPU KOU C€ Haoraar
BO 3aKOHCKaTa peryjaaTtuBa, a pabOTHHUTE MpaBa 1 0OBPCKH J1a C€ ycoracaT BO CO-
[TACHOCT CO Pa3IMYHHUTE KaTErOPUH AUPEKTOpU. Mery ApyroTo, oBaa Kareropuja
mua Tpeda mga oune obe3deneHa co nmocedeH JOroBOp Koj Ou COapIkesT HOPMU O]
TPYIAOBOTO U OOJIUTAIMOHOTO MIPABO.

» Cropen 4. 415 ox 3T/I, AMpeKTOpOT 07iroBapa pej APYIITBOTO 3a IITETaTa ITO My € HaHECEHa CO KPIICHe Ha Of1-
pendute Ha OBOj 3aKOH, CTATYTOT M OATyKaTa Ha COOPaHHETO.

30 J. BennukoBEK, [Ipasnu docieguyu 09 ociiaska Ha gupekiiop na gupma, IIpaBo u cromanctso, 6p. 4-6/2013, 259.
Bo nctrot Teker (Ha crpanuim 242 u 245) BennukoBrK HaBeIyBa AeKa I0CTOjaT OMIITH U MOCEOHH TPaBHHU MOCIEIHIH
0J1 0CTaBKaTa Ha JUpeKTopoT. ONIUTH MPaBHY MOCISIUIH O OCTaBKaTa Ha AUPEKTOPOT Ce: IPECTAHOK Ha (yHKIHMjaTa,
pacKMHyBamke WM H3MEHA HA JOTOBOPOT CKIIYYeH CO JPYIUTBOTO M MOMKHOCT 33 HIMOTHA OATOBOPHOCT Ha JUPEKTOPOT
KOH JpymTBOTO. [ToceOHN IpaBHM MOCTEUIM O OCTaBKAaTa Ha JUPEKTOPOT ce: 00OBpCKaTa Ja MPONOJIKHU /A ja BPIIN
(yHKIMjaTa BO POKOT OMpEIENEH CO 3aKOH, MOKHOCTA 33 IMEHYBahe MPHBPEMEH 3aCTAITHUK Ha JPYIITBOTO BO BOHIAp-
HIYHA TIOCTANKa U 3al0YHYBamhe Ha MPHUCHIHA THKBUAALN]a HA APYLITBOTO.
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Abstract

The paper discusses the specifics of the labor law position of directors in Serbia, taking
into account comparative law and practice in that area. In general, the status of this
category in Serbia is not sufficiently clearly regulated, nor theoretically explained and
elaborated. In this paper, we tried to present and analyze the given problem more clearly
from the labor law point of view, and to make some suggestions for the improvement of
Serbian legislation in this regard.
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Abstract

In the Republic of Serbia, employers are able to fulfill requirement for seasonal work in
two ways: by engaging workers on a fixed-term employment contract basis, or by engaging
them under contracts for temporary and occasional work, which do not mean having an
employee status. In second case two legal situations may occur. According to the Labour Law,
seasonal workers may be engaged for a maximum of 120 working days in a calendar year,
with compulsory social insurance, but without rights deriving from employment relationship.
Another regime is set out by the Law on Simplified Work Engagement in Seasonal Jobs in
Certain Activities (LSWE), whereby seasonal workers in agriculture, forestry and fishery may
be engaged in instances when written form of contract is not required, when their compulsory
social insurance covers only health and invalidity insurance in case of accidents at work and
occupational diseases. In 2020 new proposal was made, which would broaden the possibility
for simplified work engagement to seasonal workers in construction, tourism and catering,
as well as household workers. This proposal has, however, encountered a justified criticism
in academic community, as well as among trade unions and NGOs. In this article, author
will try to examine key aspects of LSWE and Draft Law, in the light of idea that prevention
of undeclared work is a legitimate and important goal for encompassing regulating seasonal
work, but that it does not seem acceptable that, as a core instrument in fighting undeclared
work, narrow legal protection of seasonal workers is practised.

Keywords: seasonal worker, fixed-term employment contract, temporary and occasional
work, simplified employment, undeclared wortk.
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1. Seasonal workers — definition and the need for a special legal regime

In a general sense, seasonal workers are workers whose work is only
temporarily needed by the employer. This is because seasonal jobs depend on
the change of seasons, meaning that the employer’s activity (and their need for
workers) is increased in certain periods of the calendar year, and reduced, or
even nonexistent in other parts of the year.' In this regard, we can observe two
important elements of the term seasonal work: the first element concerns the
temporary nature of the work performed by seasonal workers, while the second
element is manifested in the seasonal nature of their activities, since they are
related to climatic and ecological processes and cycles.? European Foundation
for the Improvement of Living and Working Conditions (EUROFOUND) defines
seasonal work as a subcategory of temporary work for which there is irregular or
uneven demand throughout the year, including work in sectors such as agriculture,
tourism and construction.* More precisely, this is work that is seasonal (and,
consequently, temporary) in nature, independent of the decision of the employer
or the worker,* which further means that it depends on seasonal conditions, which
is why it is performed only during parts of the year.

An employer may need the seasonal worker for several months of the
year, or just a few days a month, while sometimes the employer decides day by
day whether he will (continue to) hire a seasonal worker or not. However, we
should not lose sight of the fact that some traditionally seasonal jobs are no longer
inextricably linked to the seasons, as is the case with some jobs in agriculture,
where the natural seasons have been extended or reoriented in accordance with
the global system of food production, sale and purchase, primarily under the
influence of industrialization, urbanization and neoliberal globalization embodied
in the so-called the supermarket revolution (e.g. growing tomatoes in Southern
Europe during the winter).® In these conditions, the seasons are still tied to a
certain time of the year, but that period is not so much determined by ecological
cycles as by market conditions (in the previous example, the season refers to the
time of the year when it is very expensive to grow tomatoes in Northern Europe,

'L. Medland, Misconceiving ‘seasons’in global food systems: The case of the EU Seasonal Workers Directive, European
Law Journal, Vol. 23, 2017, 168.

2A. Lopez-Sala, Y. Molinero, M. Jolivet, T. Eremenko, C. Beauchemin, S. Samuk, E. Consterdine, Seasonal immigrant
workers and programs in UK, France, Spain and Italy, Working Paper Series “Temporary versus Permanent Migration”
- Working Paper No. 1/2016, 3.

3 Ibid., 3-4. In tourism, the seasonal factors that influence the duration of employment of seasonal workers include
both climatic factors and the holiday/vacation season. In this sense, seasonal workers can be defined as workers with
contracts whose duration is significantly influenced by seasonal factors, such as climatic cycles, national holidays
and/or agricultural cycles (B. S. Unsal-Akbiyik, K. Ovgii Cakmak-Otuoglu, H. De Witte, Job insecurity and affective
commitment in seasonal versus permanent workers, International Journal of Humanities and Social Science, Vol. 2, No.
24,2012, 15).

4L. Koncar, O polozaju i iskustvima sezonskih radnica u poljoprivredi u savremenoj Srbiji. MoZe li se govoriti o
elementima strukturnog nasilja?, Antropologija, No. 3/2020, 54.

3 International Convention on the Protection of the Rights of All Migrant Workers and Members of their Families, Art.
2, para. 2 b).

¢L. Medland, op. cit., 158-159.
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which is why farmers in Southern Europe can produce and sell these vegetables
at a price that suits them).” Finally, this means that the season has been extended
to 10 months a year, which is why there are no precisely defined periods in which
there is an increased need for workers, but rather the demand for “seasonal”
workers is almost constant.®

The aforementioned circumstances emphasize the need for a definition
of seasonal work, in order to prevent, among other things, abuses related to the
employment of seasonal workers even when certain activities are not season-
related, i.e. when there is a more permanent need for workers.’

The special nature of seasonal work is properly described in the provisions
of Directive 2014/36/EU of the European Parliament and the Council as: “activity
that is tied to a certain time of the year by a recurring event or pattern of events
linked to seasonal conditions during which required labour levels are significantly
above those necessary for usually ongoing operations”.'® More precisely, these
are the activities that depend on the duration of the season, based on one or more
contracts entered into between a seasonal worker and an employer for a limited
period of time.!!

When it comes to national legislations, confirming the indicative or even
closed lists of seasonal jobs will help define the term seasonal work, which
is encouraged by the Directive, since EU Member States are allowed, upon
consulting the social partners, to determine a list of sectors that include activities
whose performance depends on the duration of the seasons.!? In this regard, we
should bear in mind that in most national legislations, seasonal workers are defined
as workers who perform temporary jobs within the sector or within seasonally
dependent activities.”® Croatian Labour Law gives a meaningful definition of
seasonal work as “work that temporarily increases in scale and intensity with the
increase in intensity of business activities in certain sectors, which depend on the
change of seasons, resulting in the increased need for it in certain periods of the
year, which can last up to nine months in a calendar year, or a decreased need (or
even no need) in other periods™'*.

The occasional need of employers for seasonal workers can be a
justification for introducing simplified employment. Employer may only need

"1bid., 165.

8 Ibid.

9 A. TottSs, The past, the present and the future of the Seasonal Workers Directive, Pécs Journal of International and
European Law, No. 1/2014, 50.

1"Directive 2014/36/EU of the European Parliament and of the Council of 26 February 2014 on the conditions of entry
and stay of third-country nationals for the purpose of employment as seasonal workers (OJ L 94, 28.3.2014, 375
—390), Art. 3, point c).

''E. Dewhurst, Directive 2014/36/EU, in: E. Ales, M. Bell, O. Deinert, S. Robin-Olivier (eds.), International
and European labour law — a commentary, Nomos/Verlag C.H. Beck/Hart Publishing, Baden-Baden - Miinchen -
Oxford, Portland, 2018, 824.

12Directive 2014/36/EU, Att. 2, para. 2.

13 A. Lopez-Sala et al., op. cit., 5.

14 Labour Law (Narodne novine, no. 93/14, 127/17, 98/19, 151/22) - CLL, Art. 16, para. 2.
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seasonal workers for several days a month, and may be deciding on a daily basis
whether to hire a seasonal worker for another day. In this regard, we should bear
in mind that the Republic of Serbia and certain European countries have special
employment regimes for seasonal workers, including simplified employment.
In 2011, Romania introduced simplified employment of seasonal workers
for unskilled working activities and activities that are occasional in nature.'
Similarly, Hungary has regulated simplified employment of seasonal workers
in agriculture, however, there were numerous abuses of relevant regulations,
especially non-reporting of work activities.'® Finally, we should bear in mind that
in a number of legal systems (Austria, Belgium, Croatia, Greece, Lithuania, the
Netherlands, Slovenia and France),'” seasonal workers perform voucher-based
work, as a special employment contract where the employer uses vouchers to
pay the workers. Vouchers are regularly issued by state authorities, to be used by
employers to pay workers they hire for a limited period of time, i.e. to perform
temporary and occasional jobs. Voucher-based work was primarily introduced to
improve protection of the domestic staff, but also to suppress “undocumented”
work in agriculture and other sectors, primarily in seasonal jobs and other
occasional jobs that are performed in a certain period, even on a daily basis.'®
In this regard, we should take into account that certain legal systems, such as
the Belgian and French systems, use the services of employment agencies for
hiring voucher-based workers, which, actually employ the workers, keep records
of workers and send them to the clients, while in other countries the relationship
between the worker and the employer is established directly.! Irrespective of
these differences, by purchasing vouchers, employers pay the social security for
their workers in advance, on a daily basis, which simplifies the hiring, and should
encourage the legalization of undeclared work in sectors where it commonly
appears. The aforementioned countries’ legislations strictly limit the use of
voucher-based work, to avoid abuse of simplified employment of seasonal workers

5K. Kotulovski, S. Laleta, The abuse and exploitation of foreign seasonal workers: Did the coronavirus emergency
worsen already precarious working conditions in the agricultural sector?, in: EU and Comparative Law Issues and
Challenges Series (ECLIC), No. 5, 2021, 336.

16 Ibid.

17See: C. C. Williams, Elements of a preventative approach towards undeclared work: An evaluation of service vouchers
and awareness raising campaigns, European Platform “Undeclared Work”, 2018, 38-53.

18 It’s interesting to mention that voucher-based work was introduced in Italy in 2008. However, the employers could
only hire students and old age pensioners in agriculture, on the condition that they spend a maximum of 5,000 Euros
per year on vouchers per worker. Over time, the possibility of voucher-based work was extended to other categories
of workers in agriculture, and then also in retail, tourism, the service industry, as well as for domestic work, and in
2017 voucher-based work was made available to all branches and industries. The annual maximum pay has since been
raised to 7,000 Euros, increasing the number of vouchers sold from few thousand to 20 million in 2016. Shortly after
the number of vouchers sold reached its maximum, employers were required to register their workers with the social
security fund at least 60 minutes before signing the contract. Under pressure from the unions, voucher-based work was
abolished, primarily because this form of work, instead of suppressing the undeclared work, had the opposite effect and
led to an increase in the number of undeclared workers. Acc. to: E. di Porto, P. Garibaldi, G. Mastrobuoni, P. Naticchioni,
The perverse effect of flexible labor regulation on informality, Banca d’Italia, 2020, 5-6.

191. Mandl, M. Curtarelli, S. Riso, O. Vargas, E. Gerogiannis, New forms of employment, Eurofound, Luxembourg,
2015, 83.
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for jobs that are not seasonal in nature. For example, in Croatia, voucher-based
seasonal jobs can only be performed by domestic citizens who have entered into
a special contract for temporary or occasional work in agriculture.”® The worker
and the employer enter into a daily contract before the work begins, by giving/
receiving the voucher, while the worker has the obligation to have the voucher
on his person. However, the employer is not obliged to keep records of seasonal
workers, or their wages, and the worker can enjoy all the rights recognized by the
Labour Law. Seasonal work in agriculture is limited to 90 days in a calendar year.

On the other hand, the fact that seasonal workers are hired for a specific
period of time and to perform specific jobs makes their position very insecure
and precarious, which further creates the need for their special protection.?! This
need can be viewed as an attempt to ensure universal protection for all workers,
regardless of the legal basis of their employment. These efforts are also reflected
in the concept of dignified work of the International Labour Organization (ILO),
European Pillar of Social Rights, and the Directive (EU) 2019/1152 of the
European Parliament and of the Council on transparent and predictable working
conditions in the European Union. This particularly includes the need to prevent
abuse of atypical contracts, as well as simplified forms of employment of seasonal
workers.

2. Legal regime of seasonal work in the Republic of Serbia
2.1. Performance of seasonal work in accordance with the Labour Law

2.1.1. Engaging seasonal workers on a fixed-term employment contract
basis

In the Republic of Serbia, employers are able to fulfil the requirement for
seasonal work in two ways: by engaging workers on a fixed-term employment
contract basis, or by engaging them under contracts for temporary and occasional
work, which, according to the Serbian law, do not mean having an employee status.

Seasonal work on the basis of a fixed-term employment contract is not
regulated by the Labour Law, so the general rules on fixed-term employment
apply to seasonal work. In this regard, it should be noted that earlier Serbian
legislation recognized the need to limit the cases in which a fixed-term
employment contract can be concluded through the establishment of an indicative
list of reasons for limiting the length of employment contracts, where seasonal
jobs were particularly indicated (together with increased workload, project work
and replacement of an absent worker). In the positive law of the Republic of
Serbia, the use of this type of contract is limited by the requirement that there
need to be “objective reasons, justified by a deadline, performance of a task, or
the occurrence of an event, for the duration of those needs”.? If a fixed-term

20K. Kotulovski, S. Laleta, op. cit., 336.
2 [bid., 330.
2 Labour Law (Official Gazette RS, no. 24/05, 61/05, 54/09, 32/13, 75/14, 13/17, 113/17, 95/18) - LL, Art. 37, para. 1.
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employment contract is entered into without the objective reasons justifying its
limited duration, this leads to a tacit extension of the employment relationship,
1.e. it leads to the ex /ege transformation of a fixed term employment relationship
into standard employment relationship.

The period of contract can be established as absolute length (calendar
date, i.e. passage of a certain number of days, weeks or months from the moment
the contract is entered into or another moment), or relative length, such as tying
the termination of a contract to the occurrence of an event, which must be closely
related to the purpose, nature and content of the seasonal work (e.g. completion
of harvest). The Serbian Labour Law did not, however, introduce a special
rule related to the duration of the contract for seasonal jobs, as many modern
legislators did. For example, in the Russian Federation, a seasonal worker can
enter into a fixed-term employment contract for a maximum of six months,*
while in North Macedonia this contract can be concluded for a maximum of
eight months in a period of 12 consecutive months. The maximum duration of
the contract for seasonal work indicates relative stability and continuity of work
for the seasonal worker, although this does not exclude the possibility of seasonal
work with interruptions.®* At the same time, there is the possibility of entering
into a fixed-term employment contract for a maximum period of 90 days, but
without prior public advertisement of vacancies and with the participation of
National Employment Service.

Finally, it should be pointed out that the Serbian Labour Law does not
regulate the work of seasonal workers for the same employer for next season,
although the seasonal needs of employers are, as a rule, predictable and recurrent,
with a realistic possibility of the employer hiring the same person next season,
especially in sectors with a chronic shortage of seasonal workers.” Hence, in
Croatia, an employer who enters into a fixed-term employment contract with
an employee for the performance of “permanent seasonal work™ is obliged to
offer the worker, within an agreed period, a new contract for seasonal work for
next season.? In that case, the employer is also obliged to register the employee
for extended pension insurance, as well as to pay contributions for the worker
during the temporary interruption in work, unless they have agreed otherwise.
If, however, the employee unjustifiably rejects the employer’s offer to enter into
an employment contract for the following season, the employer has the right
to demand a refund of the contributions paid.?” The latter refers to the rejection
of an offer to enter into a contract according to which the scope of rights and
obligations were equal or greater than the previous contract with the employer.

2 Acc. to: A. Kulikova, A. Astashova, A. Kvasha, Features of the legal regulation of seasonal workers employed in the
agriculture, E3S Web of Conferences 273, 08028, 2021, 2.

2*N. Mojsoska-Blazhevski, A. Ristovski, M. Petreski, Non-standard forms of employment in North Macedonia: Final
integrative report, International Labour Organization, 2021, 11-12.

28, Ainsworth, A. Purss, Same time, next year? Human resource management and seasonal workers, Personnel Review,
Vol. 38, No. 3/2009, 221; cf. K. Walker, B. Agusaj, I. Culjak, Seasonal workforce management: Exploring employees’
intention to return, Ekonomski vjesnik/Econviews, Vol. 33, No. 2/2020, 573-586.

2 CLL, Art. 16, para. 5.

2CLL, Art. 16, para. 8.
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Moreover, the Croatian Labour Law allows indefinite employment contracts for
permanent seasonal jobs. In this case, the employee and the employer can agree
on mutual rights and obligations during the temporary interruption in seasonal
work, starting with the rule that, due to the temporary interruption, the employee
is not obliged to perform the contracted work, and the employer is not obliged
to pay him wages or wage compensation, but is obliged to pay contributions for
mandatory social insurance according to a special regulation.?® Alternatively, the
contract may specify a dormancy of employment during temporary interruption in
work, with deregistration of the employee from the mandatory social insurance,
and the possibility for the worker to enter into an employment contract with
another employer during that period.”

2.1.2. Engaging seasonal workers under contracts for temporary and occasional
work

In case of engaging seasonal workers under contracts for temporary and
occasional work, two legal situations may occur. According to the Labour Law,
seasonal workers may be engaged under contracts for temporary and occasional
jobs for a maximum of 120 working days in a calendar year, with compulsory
social insurance covering sickness, occupational injuries, old age, disability,
death of breadwinner and unemployment.

Another regime is set out by the Law on Simplified Work Engagement in
Seasonal Jobs in Certain Activities, whereby seasonal workers may be engaged
for temporary and seasonal jobs in instances when written form of contract is not
required. The employer can hire seasonal workers for a maximum of 180 days in
a calendar year, counting the calendar days from the first registration of seasonal
workers on the Tax Administration Portal until their last de-registration from that
portal, not counting the days when the workers were unemployed. The same
employee can be hired to work for a specific employer for a maximum of 120
working days in a calendar year. As it often happens in practice that an employer
hires a seasonal worker both in accordance with the LSWE and in accordance
with the Labour Law (on the basis of temporary and occasional employment
contracts), the LSWE requires that the seasonal worker does not work more than
120 working days in a calendar year, on both grounds.

Finally, we should bear in mind that seasonal jobs can also be performed
in accordance with the Law on Cooperatives, since young students cooperatives
offer their members temporary and occasional jobs for economic entities, with
the aim of obtaining supplementary funds for schooling and meeting basic social,
cultural and other personal or common needs. In this case, persons between the
ages of 15 and 30 can be seasonal workers, and can enter into a contract on
temporary and occasional jobs, in accordance with the Labour Law.** A seasonal

B CLL, Art. 16, para. 4, point 1.
¥ CLL, Art. 16, para. 4, point 2.
39 Unfortunately, in practice, people over 30, including beneficiaries of old-age pensions, are also hired for seasonal work
through cooperatives. B. Urdarevi¢, Usluge sezonskog rada prema novoj zakonskoj regulativi, in: M. Micovié
(ed.), XXT vek — vek usluga i Usluznog prava, Pravni fakultet Univerziteta u Kragujeveu, Kragujevac, 2019,
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worker should have a referral from the cooperative to work for the employer, and
can be hired even if the cooperative and the employer have entered into a contract
that regulates the rights, obligations and working conditions of the member of
the cooperative. The employer has to pay the compensation to the Cooperative,
who in turn pays the member for the work, and pays taxes and contributions for
mandatory insurance in case of injury at work or occupational disease.’!

2.2. Simplified employment of seasonal workers on the basis of consensual
contract

2.2.1. Law on Simplified Work Engagement in Seasonal Jobs in Certain
Activities — aims, scope and proposals for its extension

Law on Simplified Work Engagement in Seasonal Jobs in Certain
Activities* regulates engagement of workers only in sectors of agriculture,
forestry and fishery, while their employers may be both a moral person and a
natural person (entrepreneur or agricultural property owner or family member
engaged in farming). In terms of the provisions of this law, seasonal jobs are
“jobs that are performed only at a certain time during the year”.*

The adoption of LSWE has been motivated by the necessity to prevent the
practise of engaging seasonal workers in agriculture in the so called grey zone,
as undeclared work comprises 18.2% of overall employment in the Republic
of Serbia.** This practise has been widespread because of high costs arising
from employment contracts and contracts for temporary and occasional work
concluded in line with the Labour Law, and because of complicated employment
procedures and employee registration, i.e. workers agreeing to do jobs without
proper registration and consequently lose their social benefits.* In this respect, a
positive influence of LSWE implementation is a figure from 2019 when number
of officially registered seasonal workers has been 8.5 times higher (29,778
seasonal workers) than the total registered in the previous year.

However, number of officially registered seasonal workers made only
37% of the total estimated number of seasonal workers in the Republic of Serbia

170.

31See: R. Brkovi¢, Usluge sezonskog rada i radnopravni polozaj sezonskih radnika u Srbiji, in: M. Micovi¢
(ed.), Usluge i usluzna pravila, Pravni fakultet Univerziteta u Kragujeveu, Kragujevac, 2016, 442-444.
2Law on Simplified Work Engagement in Seasonal Jobs in Certain Activities (Official Gazette RS, no. 50/18) - LSWE.
S LSWE, Art. 4, para. 1.

3*1. Dordevié, Ex ante analysis of extended system for simplified engagmement of workers on temporary and occasional
Jjobs, Deutsche Gesellschaft fiir Internationale Zusammenarbeit (GIZ) GmbH, Belgrade, 2020, 8.

33 Insomuch so, in 2017, number of undeclared seasonal workers in agriculture was estimated to be 70,000, while only
3,585 seasonal workers were engaged under contracts for temporary and occasional work; one year later, only 3,500
workers were engaged under contracts for temporary and occasional work, while 65,000 seasonal workers in agriculture
worked illegally, without being registered in the Central Registry of Compulsory Social Insurance. M. Andelkovi¢
Dbokovié, I. Smigi¢, M. Jovanovié, Seasonal employment in agriculture: Analysis of the reform effects, National Alliance
for Local Economic Development, Belgrade, 2020, 58; I. Pordevi¢, op. cit., 27.
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in 2019, having in mind that undeclared work is still widespread.*® This practise
has been an incentive for the Ministry of Labour, Employment, Veteran and Social
Policy in 2020 to initiate a new LSWE proposal®’, which would broaden the
possibility for simplified work engagement to seasonal workers in construction,
tourism and catering, as well as household workers.?’

The Ministry’s proposal has, however, encountered a justified criticism
in scientific and academic community, as well as among trade unions and
NGOs. Most of these criticisms are related to additional opportunities for further
decreasing of the labour law protection, as well as further fragmentation of the
labour legislation, in terms of the adoption of special laws that regulate certain
forms of employment outside of the employment relationship, although the same
matter could be regulated by amendments to the Labour Law.** Especially since
the planned amendment to the existing or the adoption of the new labour legislation
is postponed each year, due to the political sensitivity of this issue, even though
the implementation of the Labour Law is accompanied by numerous problems.
Also, certain weaknesses of the Draft were pointed out in the Memorandum of
Technical Comments by the International Labour Organization.*

Some of these objections were considered in the later versions of the
Draft, and this article provides an analysis of the solutions contained in the Draft
Law on Seasonal and other occasional jobs in certain industries, dated July 4,
2022. The Draft contains a good solution which states that employers can resort
to simplified hiring only in exceptional cases of increased workload, when the job
is occasional in nature and includes seasonal jobs. However, the Draft does not
define the terms “seasonal job” and “occasional job”,*" nor does it specify what

3¢M. Andelkovi¢ Dokovic, 1. Smigi¢, M. Jovanovic, op. cit., 6.

37 At the proposal of the Faculty of Law of the University of Belgrade, the author of this article was appointed to the
Working Group for the preparation of the Draft Law on Amendments to the Law on Simplified Work Engagement in
Seasonal Jobs in Certain Sectors.

381t is estimated that 11.3% of the total number of workers in informal economy are working in the construction, while in
catering and tourism this number rises to 15%. It is also estimated that over 55,000 households engage houhold workers
without the legal basis. 1. Pordevi¢, op. cit., 15.

M. Reljanovi¢, Nacrt zakona o radnoj praksi, <https://pescanik.net/nacrt-zakona-o-radnoj-praksi/> 4.3.2023.
“Tnternational Labour Organization, Memorandum of technical comments on the draft amendments to the Labour Code
of the Republic of Serbia, International Labour Office, February, 2022.

#'The term occasional job is similar to the term casual work, which refers to the work that is not continuous and stable,
which is why the employer doesn’t have the obligation to regularly provide the employee with the opportunity to work.
More precisely, this refers to work, which is characterized by insecurity (expressed in low pay, received only during ac-
tive periods, as well as in frequent workplace changes and threats to safety and health at work, primarily due to the lack
of appropriate training), discontinuity and the absence of prospects for establishing a standard employment relationship
(Z. Kilhoffer, K. Lenaerts, 1. Smits, H. Hauben, W. Waeyaert, E. Giacumacatos, J.-Ph. Lhernould, S. Robin-Olivier,
Study to gather evidence on the working conditions of platform workers, European Commission, Brussels, 2019, 37).
Practice has shown that casual work can be conducted in many forms, especially as certain non-standard forms of em-
ployment contracts, due to the consequences they produce for the workers, can be manifested as casual work, in terms of
unpredictability of working hours and insecurity of income (Eurofound, Casual work: Characteristics and implications,
Publications Office of the European Union, Luxembourg, 2019, 4). In foreign legal systems, a worker may be hired
based one of the two subtypes of casual work contracts. The first is the on-call work contract, which implies the exist-
ence of a continuous employment relationship, with the right of the employer to call the worker to work as needed. In
some countries, employers have the obligation to provide a minimum number of working hours, while in other countries
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is to be considered an increased workload. This gap is unacceptable, especially
if simplified employment is to be explicitly limited only to cases of increased
workload.

Therefore, the idea of limiting the possibility of simplified employment
only to specified jobs and only in cases of increased workload is good in
principle, because it limits the possibility of non-registered work to a very small
number of cases. This is especially true since the Draft Law allows for simplified
employment in jobs that are not related to activities that depend on the change of
seasons (in terms of climate and ecological processes and cycles). The tying of
simplified employment to seasonal jobs only represented a significant barrier to
abuses, because employers, in a relatively straightforward way, were prevented
from avoiding the costs of applying labour, social and tax regulations when they
had a permanent need for the work of another person - by hiring workers under
the simplified regime. In this sense, there is a need to prohibit the simplification
of employment of workers to meet the regular needs of employers. This,
finally, means that the possibility of simplified employment should be reserved
only for the cases where there are objective reasons that justify such intensive
flexibilization of work (objective needs of the process or organization of work),
with the fiction of establishing an employment relationship (and the obligation to
pay the corresponding contributions for mandatory social insurance), if simplified
employment occurred without legitimate reasons.*

Formally, the main justification for encompassing new activities in the LSWE
domain is prevention of undeclared work. Although it is a legitimate and important
goal, it does not seem acceptable that, as a core instrument in fighting undeclared
work, narrow legal protection of seasonal and casual workers is practised. In this
particular instance, the Republic of Serbia has a prospect for improvement of
inspection supervision, both in relation to activities of tax and labour inspections,
where the latter faces numerous difficulties. However, insufficient number of labour
inspectors is the most significant one: 203 labour inspectors are currently monitoring

this is not the case, so both the employee and the employer can make their decisions regarding employment every week/
month, that is, whenever there is a need for it. Therefore, a zero-hours contract becomes the legal basis for this em-
ployment, where the employer is not obliged to provide the worker with a minimum (fixed or guaranteed) daily, weekly
or monthly fund of working hours (M. Reljanovi¢, Ugovori sa nultim radnim vremenom, Strani pravni zivot, Vol. 63,
No. 3/2019, 33-47). This provides the maximum work flexibility and the simplest possible adaptation of employers to
changes in the market, which ultimately leads to the transfer of the burden of the business risk to the workers (J. Kenner,
Inverting the flexicurity paradigm: The United Kingdom and zero-hour contract, in: E. Ales, O. Deinert, J. Kenner /eds./,
Core and contignet work in the European Union: A comparative analysis, Hart Publishing, Oxford — Portland, Oregon,
2017, 158). Zero-hours employment contracts allow better cost management, keep the wages low, and lower the costs
that normally accompany the hiring and training of new workers, because the employer has available workers ready to
work whenever the need arises, which is often used by hotel chains, bars, retailers, bicycle rentals, fast food outlets and
the entertainment industry. The second casual work contract subtype are the contracts where the employer regularly or
irregularly requires the employees to perform specific tasks (intermittent work), often under the auspices of a project
or for seasonal work (I. Mandl, M. Curtarelli, S. Riso, O. Vargas, E. Gerogiannis, op. cit., 46). See: Lj. Kovacevic,
Zasnivanje radnog odnosa, Pravni fakultet Univerziteta u Beogradu, Belgrade, 2021, 94-99.

“2However, this proposal also requires caution because there is a risk of fragmenting full-time jobs into a multitude
of mini-jobs, functioning as non-registered work. Relatedly, there is a need for more intensive participation of social
partners in controlling the use of seasonal and occasional work, primarily through the collective bargaining process.
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implementation of labour regulations in all registered and unregistered entities in
Serbia. Also, we shouldn’t lose sight of the fact that economic activity is most
often carried out through organizational forms with a small number of employees
(on average six employees per employer), which is why inspections cannot cover
all employers on an annual basis, or even on a five-year basis. According to the
relevant parameters, every employer can be inspected only once in eight years!* The
unfavourable age structure of labour inspectors, as well as absence of continuous
professional development, is of additional concern.* Compared to ILO standards,
only repressive measure prescribed by the Labour Law - the submission of a request
for initiation of misdemeanour proceedings - seems insufficient to ensure the
effectiveness of legislation.* In the spirit of these standards, labour inspectors can
impose mandatory penalties, as well as initiate (temporary or permanent) revocation
of permits and suspension of enforcement before the competent authorities, and
take other measures that enable the achievement of the desired goals related to the
consistent implementation of the relevant regulations. Oftentimes, in practice, the
work of labour inspectors, which is aimed at detecting and punishing employers
for violations of relevant regulations, is rendered meaningless by the lack of speed
of the misdemeanour courts. This, more precisely, means that the application of
the only repressive measure does not necessarily lead to the punishment of the
employer, despite the timely reaction of the labour inspector, because the statute of
limitations may run out.

On the other hand, there is an open question of justified use of the term
“seasonal work™ to nominate temporary and occasional work in other activities,
having in mind that, unlike in agriculture, there are no seasonal variations.* For
example, construction may not necessarily entail seasonal jobs only because
a considerable range of construction works can be performed in poor weather
conditions, while in the fields of tourism and catering there is a demand for
engaging on-call workers, and not necessarily as seasonal workers. In this
respect, it seems that a more precise legal definition of seasonal work is required
to avoid malpractices related to simplified engagement of seasonal workers when
certain activities are not necessarily understood as seasonal. Also, the expansion

B L. Stoj8i¢, Inspekcijski nadzor u oblasti rada, PhD dissertation, University of Novi Sad Faculty of Law, Novi Sad,
2013, 451-452.

#1n 2021, labour inspectors found 5,261 unreported workers. Although these are often risky jobs, it is difficult to identify
them in practice, as the worker and the employer agree in wanting to avoid the legalization of that relationship at the
time of inspection, due to the worker’s fear of losing his/her job. This is especially present in the hospitality industry in
the summer period, while in the construction industry the number of “unreported” workers increases sharply towards the
end of the construction season, due to the employers’ desire to meet the deadlines and complete as many jobs as possible
in the current season. Unreported work in the construction industry is also helped by the high turnover of workers and
the frequent transfer from one construction site to another. When it comes to agriculture, forestry and fishing, inspectors
found 146 seasonal workers in 2021, 13 of which were not registered with the Tax Administration. All of the seasonal
workers were Serbian citizens. The inspectors submitted eight requests for initiation of misdemeanour proceedings for
hiring seasonal workers contrary to the provisions LSWE (Ministry of Labour, Employment, Veterans and Social Affairs
- Labour Inspectorate, Report on the work of the Labour Inspectorate for 2021, Belgrade, 2022).

43P, Jovanovi¢, Radno pravo, Pravni fakultet Univerziteta u Novom Sadu, Novi Sad, 2015, 364.

4 R. Chambers, Introduction, in: R. Chambers, R. Longhurst, A. Pacey (eds.), Seasonal dimensions to rural poverty,
Frances Pinter (Publishers) / Institute of Development Studies, London, 1981, 6.
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of the scope of application of the Law to construction is problematic due to the
fact that this sector includes a large number of jobs with increased risk, and that,
next to industry, belongs to the riskiest activities, due to all the specificities and
dangers related to the construction work, the application of occupational health
and safety measures, as well as the number of workplace injuries in this sector.?’
Hence, extension of the scope of the Law’s application to construction (if only
certain jobs in construction) does not seem acceptable, except possibly in cases
of maximum limitation of the period of engagement of seasonal workers for
specified jobs. Ultimately, this means that the solutions that have proven to be
successful for agriculture (although we should be careful with such evaluations,
bearing in mind that the Law has only been in force for three years), may not
necessarily be successful for other industries.

As for the extension of the scope of application of the Law to paid household
work, the proposal to apply simplified employment to domestic jobs for the needs
of natural persons, namely: “babysitting, senior sitting and cleaning” doesn’t seem
acceptable. It is debatable whether it is appropriate to talk about senior sitting, taking
their autonomy into account, and also because such a solution would mean that this
type of employment is not acceptable for caring for a person with a disability or an
injured person who is neither a child nor an elderly person. Furthermore, we should
bear in mind that the jobs of looking after children and the elderly require special
skills and knowledge, which is why, in Austria for example, simplified employment
of domestic staff through vouchers is allowed only for jobs that are performed for
a limited period of time and as part-time work (i.e. with a modest or marginal fund
of working hours).* On the other hand, this proposal is debatable from the point of
view of basic assumptions about dignified paid work in the employer’s household,
affirmed by the Domestic Workers Convention, 2011 (No. 189), since simplified
employment would only strengthen the stereotype that the work of domestic staff
is not like any other work and that it is therefore acceptable that such workers do
not enjoy full legal protection.

Finally, the proposal for broader LSWE implementation may not seem
acceptable, raising a concern that employers motivated to lower their employment
costs (either to maintain their business continuity, or to maximise their profits)
may decide to lay off a number of their employees and to bridge the workload

#TMinistry of Labour, Employment, Veterans and Social Affairs - Labour Inspectorate, Report on the work of the Labour
Inspectorate for 2021, Belgrade, 2022, 54. However, we should not lose sight of the risks that threaten the safety and
health of agricultural seasonal workers, such as exposure to extreme temperatures, organic and inorganic dust, danger-
ous plants and animals (e.g. snakes), sharp tools, pesticides and noise. As a result, a number of injuries are recorded,
especially lacerations, musculoskeletal problems, non-infectious respiratory diseases, contact dermatitis and other skin
diseases, and hearing impairment. Acc. to: K. Mobed, E. B. Gold, M. B. Schenker, Occupational health problems among
migrant and seasonal farm workers, The Western Journal of Medicine, No. 3/1992, 367-373; K, Culp, M. Umbarger,
Seasonal and migrant agricultural workers: A neglected work force, American Association of Occupational Health
Nursing Journal, Vol. 52, No. 9/2004, 385-387; T. A. Arcury, S. A. Quandt, Living and working safely: Challenges for
migrant and seasonal farmworkers, North Carolina Medical Journal, Vol. 72, No. 6/2011, 466—467.

“8F. Marhold, Social protection of contingent work: Austria and the full coverage social insurance system, in: E. Ales, O.
Deinert, J. Kenner (eds.), Core and contingnet work in the European Union: A comparative analysis, Hart Publishing,
Oxford — Portland, Oregon, 2017, 249.
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using simplified engagement of seasonal workers. And that does not eliminate
the risk of rehiring the laid off workers again as seasonal workers, who are then
not entitled to benefits of the employment contract. This extended loophole for
workers who can be hired with no employment contract, with no guarantees for
minimal employment benefits, is not acceptable both from the aspect of right to a
decent work and the requirement to ensure decent working conditions, regardless
of their legal status. This requirement entails, of course, a defined catalogue of
fundamental rights, including the right to be duly informed and to be organized
in trade unions.*

2.2.2. Legal basis for hiring seasonal workers

The Labour Law prescribes the written form as a requirement for the
validity of employment contracts, as well as contracts for temporary and
occasional jobs.*® LSWE deviates from this, and according to its provisions
seasonal workers in agriculture, forestry and fishing can be hired on the basis
of an oral contract on seasonal work. By starting the job, a seasonal worker is
considered to have “accepted the terms of work [...] and that an oral contract on
seasonal work has thereby been entered into”.”!

The absence of the written contract requirement is explained by the need
to avoid administrative difficulties that accompany it. This can perhaps be justified
for seasonal jobs that last a few days.’> However, we can’t lose sight of the fact
that a considerable number of seasonal jobs last for several months continuously,
when there is enough time to enter into a contract in writing. This circumstance
wasn’t taken into account in the Draft Law, which states that by starting a job, a
worker is considered to have accepted the offered terms from the written notice
and to have entered into an employment contract with the employer. The existing
and the proposed solution do not seem acceptable, bearing in mind the multiple
role of the written form of contract. Namely, in written form, contracting parties
are warned about the legal effects of the contract.” This is accompanied by the
protective function of the written form, which is reflected in the improvement
of the protection of workers against possible violations of labour rights, because
the existence of a written contract is an important prerequisite for the effective
enjoyment of rights. Besides, the written form has an evidentiary function, since
it represents evidence of agreement as well as the content of the contract and,
consequently, provides easier identification of the terms. This isn’t only in the
interest of workers, but also in the interest of conscientious employers, in terms
of legal certainty, i.e. certainty regarding the rights and obligations arising from

4 Cf.R. Pedersini, D. Coletto, Self-employed workers: industrial relations and working conditions, European Foundation
for the Improvement of Living and Working Conditions, Dublin, 2010, 27-37.

SOLL, Art. 30, para. 3, Art. 197, para. 2.

STLSWE, Art. 5, para. 4.

52B. Urdarevi¢, op. cit., 166.

M. Radovi¢, Tekstualna forma (‘pismeno, na papiru ili drugom trajnom nosacu podataka’) u srpskom i uporednom
pravu, Harmonius, 2015, 236.
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the legal relationship for both parties. This is also the reason that even in the
legal systems in which employer and employee are free to choose the form in
which they will express their consent to the establishment of an employment
relationship, peremptory norms stipulate a written form for certain non-standard
contracts, including contracts with seasonal workers, because workers occupy an
insecure and sensitive position in such forms of work, and because their working
conditions are difficult to prove.*

Beside the simplified work engagement, LSWE also regulates a simplified
registration of seasonal workers to the Tax Administration and the Central Registry
of Compulsory Social Insurance. Registration and deregistration of seasonal
workers to the Tax Administration is done on-line every calendar month.>> Based
on the data from the registration and deregistration records, the Tax Administration
further submits a mandatory social insurance application for workers to the Central
Registry of Compulsory Social Insurance. According to LSWE provisions, fixed
tax and contribution rates are determined, and they are calculated daily for every
worker at 30% of minimal monthly rate. Employer, therefore, pays taxes and
contributions only for days in a month when seasonal worker has actually been
employed, while payable taxes and contributions are electronically submitted at the
end of month for the current month. Some authors have pointed out that submitting
an electronic application for an employee “implies the validity of the agreement”.*®
This interpretation isn’t really acceptable because an application for payment of
taxes and social security contributions cannot be considered as proof of validity of
the agreement between seasonal worker and employer, nor proof of conclusion or
content of the corresponding legal transaction.

In accordance with LSWE, employer shall provide, upon seasonal
worker’s request, a written statement containing information about working
conditions (and any changes of the working conditions) within two months
from the beginning of employment. This enables the workers to have a proper
overview of their legal position, and in case of a lawsuit, facilitates verification
of the contracted working conditions. This solution is in line with regulations of
the Directive (EU) 2019/1152. Following its provisions, it would be necessary to
include regulations for protection of workers’ rights in the Serbian legal system
considering workers who think that employer breached his obligation to provide
a written statement. This is particularly important considering the difficulties
workers encounter having to prove the damages in legal proceedings caused by

3N. Tinti¢, Radno i socijalno pravo, Knjiga prva: radni odnosi (II), Narodne novine, Zagreb, 1972, 162. For example,
in Germany, the employment contract is informal, with the exception of a fixed-term employment contract, which must
be done in writing. If the latter isn’t done in writing, it will be considered as an open-ended contract. S. Morgenot,
Recruitment, in: J. Krischner, P. R. Kremp, M. Magotsch (eds.), Key aspects of German employment and labour law,
Springer, Berlin/Heidelberg, 2010, 31.

3 Employer is obliged to report the hiring of a seasonal worker no later than the first day of employment in the calendar
month. If, however, during the calendar month, a need should arise to hire a seasonal worker who was already registered
and deregistered that same month, employer is obliged to register him/her again on the first day of employment. If
employer does not deregister the worker in the calendar month in which he/she was registered, it is considered that the
worker was employed until the last day of the month in which his/her employment was registered.

1. Dordevic, op. cit., 27.
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employer’s negligence to inform them about working conditions in a correct and
comprehensive manner. In this regard, we should bear in mind that the system of
legal protection that allows workers to only demand compensation for damages is
not particularly effective, because they rarely resort to initiating proceedings for
the protection of their rights, due to the fear of retaliation by employer. Therefore,
priority should be given to protection systems which allow the imposition of
sanctions against employers, including revocation of operating licence, and allow
application of legal assumptions on a more favourable position for employees.
EU Member States are therefore obliged to protect workers in one of two ways
in the event of a breach of the notification obligation. The first way consists
of introducing rebuttable presumptions favouring workers,*>” with the alternative
being recognition of the right to complain to the competent authority, which can
ensure timely and appropriate protection of workers.*

2.2.3. Rights of seasonal workers

Workers engaged in line with LSWE do not have rights deriving from
employmentrelationship. Exemptions are rights to occupational health and safety,*
protection against discrimination,” including gender-based discrimination,®
protection against harassment, and protection of whistle-blowers against
employer’s retaliation. Namely, application of special laws which regulate such
issues is extended (from employees) to certain categories of persons engaged

S"Directive 2019/1152, Art. 15. A number of legal systems recognize such presumptions, including the presumption that
an employment contract has been entered into, even if the name of the contract of work for another hasn’t been specified.
8 See: Lj. Kovacevié, Predvidivost uslova rada kao pretpostavka delotvornog ostvarivanja radnih prava: Osvrt na Di-
rektivu (EU) 2019/1152, Zbornik radova Pravnog fakulteta u Novom Sadu, Vol. LIV, No. 4/2020, 1339-1362.

TLO Safety and Health in Agriculture Convention No. 184 (2001) stipulates obligation of its States Parties to ensure
that “temporary and seasonal workers” receive “the same safety and health protection as that accorded to comparable
permanent workers in agriculture” (Art. 17).

% The importance of protecting seasonal workers against discrimination is evidenced, for example, by the procedure
initiated by the Commissioner for the Protection of Equality with the consent of a female Roma worker, who approached
the employer regarding the advertisement of raspberry picking jobs on the employment website. Namely, the worker
stated that she and her husband are experienced workers interested in seasonal jobs, and wanted the employer to inform
them on the working conditions. In addition to the requested information, the employer handed them the documents
entitled “Contract” and “Note”. The second document stated “Roma workers not accepted (due to disagreements with
workers of other nationalities and potential consequences that may arise from their joint stay with the employer)”. The
Commissioner believed that this was an act of direct discrimination, because members of the Roma nationality were
denied the opportunity to be engaged in seasonal work. The employer, however, disputed the case as unfounded, because
he employed Roma on his farm, that, moreover, in the current season, one Roma was hired under the same conditions as
other employees, and that the “Note” was made because most of the employees have prejudices towards the Roma, as
evidenced by the clashes with the Roma in previous years. The first-instance court had established a temporary measure,
so that the disputed document would be withdrawn from use immediately, and then adopted the claim of the Commis-
sioner. The Court of Appeal confirmed this, rejecting as unconvincing the employer’s claim that during his contact with
the employee, he was unaware that she was Romani. This is because the content of the “Note”, had characteristics of
a discriminatory act. Acc. to: B. Jankovi¢ (ed.), Smernice za strateske parnice, Poverenik za zastitu ravnopravnosti,
Belgrade, 2018, 42, see: Judgment of the Higher Court in Belgrade, P. No. 519/14, of 1* September 2014; Judgment of
the Appellate Court in Belgrade, Gz. 262/16, of 24 February 2016.

61 See: L. Kondar, op. cit., 47-78.
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under contracts of the civil and business law, including the contract for temporary
and occasional jobs.®

One should also bear in mind that LSWE regulates certain provisions
concerning working conditions. This applies foremost to employer’s obligation
to inform seasonal workers about their jobs before their work commences,
then about the workplace, expected duration of employment, health and safety
regulations, daily and weekly working hours, breaks during working hours, as
well as pay rates and terms of payment.®

Payment is hereby calculated per hour and shall not be lower than the
minimal payment rate applicable on the day of payment, which is paid at the end
of the working day or according to any other agreed terms. This solution seems
acceptable from the point of view of frequent violations of seasonal workers’
right to compensation for work, especially when it comes to non-payment of
compensation in the amount corresponding to the actual work engagement of
seasonal workers. The main reasons for this are recognized in the non-transparency
of records of work remuneration, working hours and overtime, as well as in the
practice of some employers to pay seasonal workers at the very end of the season
or at the end of their “shift” during the season, which is why workers are paid for
the lower number of working hours than the number of hours actually worked.*
Also, it’s not rare to have unreasonably high reductions in wages in the name of
accommodation and food provided by the employer.*

Working hours of seasonal workers must not be longer than 12 hours
a day, which is a rather extensive amount of working hours, especially having
in mind the health and safety of workers, as well as their private life. Besides,
workers are entitled to a minimum of 30 minutes’ breaks if they work eight-hour
shifts or more, which also represents a disadvantage when compared to breaks
employees are entitled to.

When the termination of contract is concerned, employer has the right to
initiate termination of contract when engagement of seasonal worker is no longer
needed, or if the work has not been satisfactory.

Employer may engage seasonal workers for a maximum of 180
calendar days, calculating calendar days from the initial notification via the Tax
Administration Portal until the last employment day of the worker recorded via
Portal, with non-working days of the worker exempt from calculation. When it
comes to hiring timelines of seasonal workers, employer may engage one person
for a maximum of 120 working days in one calendar year. This maximum day
timeline encompasses not only working days of seasonal worker under LSWE,

62 Occupational Safety and Health Law (Official Gazette RS, no. 101/05, 91/15 and 113/17), Art. 4, para. 1; Law on
the Prohibition of Discrimination (Official Gazette RS, nos. 22/09, 52/21), Art. 16, para. 2; Law on Gender Equality
(Official Gazette RS, no. 52/21), Art. 28, para. 1; Law on Protection of Whistleblowers (Official Gazette RS, no. 128/14),
Art. 2, paras. 2 and 5.

% Rulebook on the Content of the Certificate of Employment of Seasonal Workers (Official Gazette RS, no. 67/18).
V. Bogoeski, Continuities of exploitation: seasonal migrant workers in German agriculture during COVID-19
pandemic, Journal of Law and Society, Vol. 49, 2022, 694.

 Ibid., 697.
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but also the working days under the contract for temporary and occasional work
under the Labour Law®.

During the work engagement in line with LSWE, seasonal workers
are not exempt from the National Employment Service Registry, nor is their
unemployment compensation discontinued. Also, payments the seasonal workers
earndonotaffectexercising of unemploymentbenefits, in line with social insurance
regulations. Such regulations have been included in LSWE in an effort to prevent
undeclared work, having in mind that a substantial number of seasonal workers
have opted to do so, not to lose unemployment benefits or social assistance. It,
however, seems that the presented legal solution creates an undue discrepancy
between individuals eligible for social benefits who perform seasonal jobs under
LSWE provisions, and all other social insurance beneficiaries who cannot be
hired under different conditions®’. Moreover, LSWE implementation allows
exemption of seasonal work income even when this income is relatively high and
when multiple members of one household are engaged in seasonal jobs in the
course of several months, as maximum annual income from seasonal work per
one household which is deductable from social assistance has not been defined.
On the contrary, employment under the contract for temporary and occasional
work in accordance with the Labour Law is a basis for suspension in payment
of unemployment benefits, while income generated from such contract renders
enjoyment of social assistance impossible.

Compulsory social insurance of seasonal workers covers only health
insurance in case of accidents at work and occupational diseases, as well as
applicable entitlements to invalidity insurance if accident at work or occupational
disease have caused worker’s disability or personal injury.

We believe that harmonization with the Directive provisions would be very
important in regard to the section covering the right to training, which employer
should provide to workers covering the expenses and calculating the training
hours as working hours. Moreover, according to the Directive, workers have the
right to a minimal predictability of work, regarding their right to be informed in
advance about the timelines for completing tasks, having the right to refuse to do
so if this exceeds the agreed (approximate) working hours, and having protection
from employer’s unfavourable action as a consequence. Namely, the employer
is obliged to inform the workers about the number of hours, i.e. the time of day
during which they can be required to work (reference hours and days), in order to
enable the workers to make the best use of the rest of the day (for family and other
personal obligations, for work for another employer, etc.). However, workers

% For example, in 2019 was the highest number of employers who had engaged seasonal workers for up to one month
period of time, with an average from 15 to 21 days a year (M. Andelkovi¢ Dokovi¢, 1. Smigi¢, M. Jovanovi¢, op. cit.,
60).

7In 2019, over one third of seasonal workers in agriculture were on unemployment records of the National Employment
Service, where the highest number represented persons unemployed for almost four years. On the other hand, just 1%
of seasonal workers has been engaged in seasonal work and enjoyed their right to unemployment benefits in parallel,
while 7% of seasonal workers have at the same time been engaged on the basis of employment contracts or other civil
or business law contract. However, when seasonal workers who are beneficiaries of the social assistance are considered,
they comprised approximately 20% of the total. M. Andelkovi¢ Dokovi¢, I. Smigi¢, M. Jovanovi¢, op. cit., 30-31, 39.
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can agree to work outside the reference hours and days. It will not be deemed
illegal, in terms of liability for damages, to reject such work order. Workers are
not obliged to work, if the employer has not informed them in advance in writing
within a reasonable period of time. The length of the period will depend, among
other things, on the branch or industry of the employer.*®

On the other hand, one should not overlook that the Directive 2019/1152
also lays down minimum entitlements for all the workers. This primarily applies
to the right to seek parallel employment, in the sense of the prohibition of the
introduction of an exclusivity clause. It is, more precisely, the obligation of the
EU Member States to ensure that the employer does not prohibit workers from
working for other employers, outside of the work schedule established for that
employer, and does not treat workers with parallel employment less favourably.®
In addition, limitations on imposing incompatibility restrictions for different
work engagements have been introduced, and this clause is now prohibited,
except when it’s justified, e.g. for workplace health and safety or for keeping
business secrets.”

Furthermore, we believe that, in the spirit of Directive 2019/1152, the right
of a seasonal worker, who has worked for an employer for a certain minimum
amount of time, to require the employer to consider the possibility of hiring him/
her on the basis of an employment contract and provide an answer (notification)
within a reasonable amount of time, should be confirmed. When an employer
is a natural person, or a micro, small or medium-sized enterprise, the period of
minimum work engagement could be shorter, while the notification obligation
could be considered fulfilled if the employer, at the request of the worker,
provided a spoken answer the second time and every subsequent time, assuming
the situation in the company remained unchanged (regarding the absence of a
permanent need to establish an employment relationship).

Finally, we should look at the collective rights of seasonal workers,
whose effective implementation is necessary due to the risk of labour exploitation
and other violations of labour rights, especially when we take into account that
certain sectors in which seasonal workers are engaged, have the lowest rates of
unionization. This is especially true for agriculture, because only 10% of all the
agricultural workers in the world are in the union.”" As a consequence, collective
bargaining and other forms of social dialogue are underdeveloped, which further
reduces the possibility of increased wages and improved working conditions. In
this regard, we should bear in mind that according to the provisions of the LSWE,
seasonal work is regulated as work without employment relationship, which is

8 E. Guerrero Vizuete, Legal characterization of the worker in new forms of employment: Reflections on the subjective
scope of labour law, E-Journal of International and Comparative Labour Studies, No. 3/2019, 14-15; M. Glowacka,
A Little Less Autonomy? The Future of Working Time Flexibility and Its Limits, European Labour Law Journal, 2020,
18-19.

 Directive (EU) 2019/1152 of the European Parliament and of the Council of 20 June 2019 on transparent and
predictable working conditions in the European Union (OJ L 186, 11.7.2019, p. 105—121), Art. 9, para. 1.

" Directive (EU) 2019/1152, Art. 9, para. 2.

" Acc. to K. Kotulovski, S. Laleta, op. cit., 328.
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why seasonal workers do not have the right to unionize, the right to collective
bargaining, or the right to strike.

2.2.4. Hiring foreign seasonal workers

LSWE stipulates that no special conditions for employment of foreigners
shall be applied to a foreigner who, during his/her stay in the territory of the
Republic of Serbia, is engaged to perform seasonal work. This means that, unlike
foreigners hired to perform other jobs, seasonal workers are not required to have
a work permit. A similar solution is also contained in the Draft Law, according to
which a foreigner, who does not need a visa to stay in the Republic of Serbia (i.e.
the citizens of nearly 90 foreign countries), can be hired to perform seasonal and
other occasional jobs, without the obligation to obtain a work permit, assuming
he/she has a foreigner’s registration number. Although this solution could, to
some extent, ensure a way out for refugees and asylum seekers from the informal
sector, the fear still remains that this would open the door to exploitation of their
labour, bearing in mind the precarious position of workers who work under this
special regime.

We should bear in mind that well-designed and managed migration
programs, in principle, allow seasonal workers to gain experience and earn
high incomes, while maintaining ties with their country of origin.””> Seasonal
(and circular) migrations are also beneficial for the host country, as they help
in quickly overcoming the shortage of workers, while the countries of origin
can use them to solve the problem of excess workers, while strengthening the
local economy through the influx of new skills and capital that seasonal workers
will bring from abroad.” Hiring seasonal workers is accompanied by the risk
of labour exploitation, i.e. the risk of working in unfavourable conditions, often
reducing the workers (that is to say, people) to economic inputs that leave the
host country when their work is no longer necessary.” The greatest risk of hiring
irregular migrants exists in the sectors with the largest number of seasonal jobs,
such as agriculture and tourism.”

2. Fudge, Migration and sustainable development in the EU: A case study of the Seasonal Workers Directive, Inter-
national Journal of Comparative Labour Law and Industrial Relations, Vol. 31, No. 3/2015, 335. Especially as seasonal
work abroad often means that there will have to be someone, during this period, to take care of the children and other
family members who are dependent on someone else for care and assistance. The same applies to care for animals,
house or land that the seasonal worker has in the country of origin (B. Rogaly, Who goes? Who stays back? Seasonal
migration and staying put among rural manual workers in Eastern India, Journal of International Development, Vol.
15,2003, 627).

J. Fudge, op. cit., 335.

7M. H. Zoeteweij, The Seasonal Workers Directive, Another Vicious Circle?, in: C. Rijken, T. de Lange (eds.), Towards
a decent labour market for low waged migrant workers, Amsterdam University Press, Amsterdam, 2018, 132.

SE. Dewhurst, op. cit., 823. This is evidenced by the judgment of the European Court of Human Rights in the case
of Chowdhury and others vs. Greece (Application number 21884/15), of March 30, 2017, in which the sensitivity of
the position of seasonal workers from Bangladesh was determined by their irregular migrant status, that is, their fear
that they will be arrested and deported because of it. Namely, the workers worked for 12 hours a day on a raspberry
plantation in Greece, in unhealthy conditions and under the constant supervision of armed guards. The employer wasn’t
paying them, and kept promising to do so if they continued to work for him. Since that promise was not fulfilled even
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Some of the aforementioned risks have been recognized at the EU level,
because Directive 2014/36/EU extended the protection of third-country nationals
to unskilled and low-skilled seasonal workers, who legally reside and work for
a maximum of nine months a year on the territories of EU Member States (with
the exception of Denmark, Ireland and Great Britain /when it was a member of
the EU/). This was an acknowledgment of the need of EU Member States for
workers who will perform precarious jobs, which, as a rule, are not attractive
to the EU citizens.” The Directive introduced transparent rules on the entry and
stay of seasonal workers in EU Member States, as well as on the equal treatment
of these persons and domestic citizens in terms of employment conditions
(including the minimum age for establishing an employment relationship), right
to compensation for work, limited working hours, holidays, health and safety at
work and protection against dismissal, as well as freedom of association and the
right to strike.”’

The Directive also introduced protection instruments that go beyond the
classic rules related to the equal availability of labour rights, precisely because
of the risks that are associated with seasonal work. In that sense, EU Member

after he hired a new group of migrants, the workers stopped working and demanded their unpaid wages, and some of
the workers were shot at by one of the guards. The court ruled that this was forced labour and human trafficking for the
purpose of labour exploitation, because the workers voluntarily accepted to work for the employer, but their working
conditions were significantly worse than agreed upon, and they were threatened that their wages would not be paid
if they stopped working. The judgment was not affected by the fact that the workers’ freedom of movement was not
restricted, because this restriction does not represent a necessary element of the concept of human trafficking for the
purpose of labour exploitation.

76This is evidenced by the fact that more than 100,000 seasonal workers from third countries work in the EU every year
(K. Kotulovski, S. Laleta, op. cit., 333). Standing out among them are the seasonal workers from Thailand, who are em-
ployed in Sweden as berry pickers, and previously the stand outs were Ukrainian workers engaged in seasonal work in
Poland, the Czech Republic and Slovakia. In certain EU Member States, seasonal work in agriculture is predominantly
performed by workers from less developed EU Member States, for example, workers from Lithuania are often working
in Ireland, and earlier also in Great Britain; seasonal workers from Bulgaria often work in Greece, Italy and Spain, while
seasonal workers from Romania are mostly engaged in Italy and Spain. See: R. Koroutchev, Seasonal workers before
the Covid-19 era: analysis of the legislation within the context of Eastern Europe, Journal of Liberty and International
Affairs, Vol. 6, No. 1/2020, 100-111; C. Woolfson, P. Herzfeld Olsson, C. Thérnqvist, Forced labour and migrant berry
pickers in Sweden, International Journal of Comparative Labour Law and Industrial Relations, Vol. 28, No. 2/2012,
147-176; A. Lopez-Sala, Induced circularity for selective workers. The case of seasonal labour mobility schemes in
the Spanish agriculture, ARBOR - Ciencia, Pesamiento y Cultura, Vol. 192-777, 2016, 1-12; R. McAreavey, Seasonal
worker schemes: Can they achieve social justice?, EUROPA XXI, Vol. 37,2019, 37-52; C. Brickenstein, Social protec-
tion of foreign seasonal workers: from state to best practice, Comparative Migration Studies, Vol. 3, No. 2/2015, 1-18.
" Directive 2014/36/EU, Art. 23, para. 1, points a)-b). Although Directive 2014/36/EU regulates the legal position of
seasonal workers, it is considered in the literature that it is primarily aimed at managing migrations. Especially if one
takes into account the broad catalogue of rights that Council Directive 2009/50/EC of 25 May 2009 on the conditions of
entry and residence of third-country nationals for the purposes of highly qualified employment (OJ L 155, 18.6.2009,
17-29) recognizes for highly qualified migrant workers. The fact that only a small number of rights are recognized for
unskilled and low-skilled workers — who are otherwise regularly in a disadvantageous position — indicates that low-
skilled seasonal workers are still undesirable in the EU, i.e. that Directive 2014/36/EU contributes to them not settling
permanently in the EU. J. Fudge, op. cit., 341, J. Fudge, P. Herzfeld Olsson, The EU Seasonal Workers directive: When
immigration controls meet labour rights, European Journal of Migration and Law, Vol. 14, 2014, 440; M. H. Zoete-
weij-Turhan, The Seasonal Workers Directive: ...but some are more equal than others’, European Labour Law Journal,
Vol. 8, No. 1/2017, 43-44.
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States are obliged to prevent the exploitation of seasonal migrants, as well as
their irregular migration, and to that end, to introduce effective, proportionate
and dissuasive sanctions against employers who violate their obligations towards
seasonal workers.”® In addition, the possibility of prohibiting further employment
of seasonal workers has been established as a legal consequence of a serious
violation of the obligations prescribed by the Directive, even though the
provisions of the Directive do not specify what a serious violation of employer
obligations is. Finally, the obligation of the Member States to provide seasonal
workers with an effective remedy for the protection of their rights was confirmed.
This is especially important due to temporary stay of seasonal workers, i.e. due
to the fact that they will not regularly be in the territory of a certain country when
they initiate proceedings against the employer.”

Conclusion

Prevention of undeclared work is a legitimate and important goal for
encompassing regulating seasonal work. However, it does not seem acceptable
that, as a core instrument in fighting undeclared work, narrow legal protection
of seasonal workers is practised. In this particular instance, the Republic of
Serbia has a prospect for improvement of inspection controls, both in relation
to activities of tax and labour inspection. On the other hand, there is an open
question of justified use of the term “seasonal work™ to nominate temporary and
occasional work in other activities, having in mind that, unlike in agriculture,
there are no seasonal variations and no activities specific for farming. Finally, the
proposal for broader LSWE implementation may not seem acceptable, raising
a concern that employers motivated to lower their labour costs may decide to
lay off a number of their employees and to bridge the workload using simplified
engagement of seasonal workers, which does not eliminate the risk of rehiring the
laid off workers again as seasonal workers, who are then not entitled to benefits
of the employment contract. This extended loophole for workers who can be
hired with no employment contract is not acceptable both from the aspect of
right to a decent work and the requirement to ensure decent working conditions,
regardless of their legal employment status. This requirement entails, of course, a
defined catalogue of fundamental individual rights, including the right to be duly
informed and to be organized in trade unions.

"8 Directive 2014/36/EU, Art. 17, para. 1.
E. Dewhurst, op. cit., 825.
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Introductory remarks

The Serbian and Albanian population in Kosovo and Metohija have been
living side by side for centuries. These two territorially mixed peoples, with
significant cultural and religious differences, had numerous periods of peaceful
coexistence. However, their nationalist ideologies occasionally disturbed inter-
ethnic relations, and long-lasting tensions often led to a radical resolution
of the problem. The problem of Kosovo and Metohija is a question of inter-
ethnic relations between the Serbian and Albanian population, and it is primarily
connected with the political and administrative status of the province, i.e. the
problem of government. During the 7th century, power passed from Serbian to
Albanian hands and vice versa, alternating one period after another depending
on international and internal Yugoslav relations. During the rule of the Serbian
and Yugoslav elite, as it was in 1912—-1915, 1919-1941, 1945-1967. and 1989—
1999. year, there was a certain pressure exerted on the Albanian population. On
the other hand, during the rule of the Albanian elite, in the periods 1915-1918,
1941-1945, 1967-1989. and after the NATO bombing of the Federal Republic
of Yugoslavia in 1999, the Serbian and other minority populations suffered
significantly greater pressure and terror. Unable to withstand the pressure of the
authorities, the Serbian people was forced to emigrate.!

Internally displaced persons are individuals or groups of individuals who
are forced to flee or leave their homes or residences, due to armed conflict or
to prevent the consequences of armed conflict, situations of general violence,
violations of human rights, disasters, whether natural or man-made, and who
they did not cross the internationally recognized state border.? After the NATO
aggression in 1999, a large number of citizens, predominantly non-Albanian, left
Kosovo and Metohija and settled in other parts of Serbia and Montenegro. In
March 2000, the Commissariat for Refugees and Migration, in cooperation with
the United Nations High Commissioner for Refugees (United Nations Refugee
Agency — UNHCR), organized a list of internally displaced persons from Kosovo
and Metohija, when 187,129 persons were registered. In the period from 2000
to 2005, another 20,000 persons came from Kosovo and Metohija, so that at
the end of 2005, the number of internally displaced persons in the Republic of
Serbia without Kosovo and Metohija amounted to 209,021 persons, and currently
there are 196,140 persons.® About 4,000 persons were displaced and exiled in the
March violence of Albanian extremists in 2004, when 900 houses and apartments
were burned and more than 30 Orthodox temples and churches were destroyed
in the area of Kosovo and Metohija. It should be emphasized that around 20
thousand internally displaced persons within Kosovo and Metohija moved

!'See: B. Djokié, Srpska javnost o medjunacionalnim odnosima u Socijalistickoj Autnomnoj pokrajini Kosovo 1981-
1989., Novi Sad, 2019, 3.

2 Commissariat for Refugees and Migration of the Republic of Serbia, https:/kirs.gov.rs/cir/interno-raseljena-lica/
interno-raseljena-lica (01.03.2023).

3 Internally displaced persons, https://kirs.gov.rs/cir/interno-raseljena-lica/interno-raseljena-lica (01.03.2023).
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from mixed ethnic environments to majority, almost mono-ethnic enclaves.*
According to data from the National Strategy for Solving the Issues of Refugees
and Internally Displaced Persons for the period from 2015 to 2020 year®, the
number of internally displaced persons in that period was 204,049. It is very
important to determine the exact and official number of Serbs still living in
Kosovo and Metohija, since the figure can show the real situation in the silent
migration of a significant number of Serbs in the post-conflict period (e.g. from
the OSCE estimate in 2013 that there are over 140,000 to the data of Belgrade
that in 2021 there are less than 95,000 persons). At the same time, the exact
number of members of the Serbian community is important for further planning
and strategic thinking to improve their position in Kosovo and Metohija.°®

The position of displaced and exiled persons from Kosovo and Metohija,
even twenty years after the above-mentioned happenings and circumstances,
has a number of challenges. There is no realization of the fundamental human
rights in a dignified manner which are guaranteed, above all, in the Universal
Declaration of Human Rights from 1948.7 in which the first article proclaimed
that: “all human beings are born free and equal in dignity and rights”.

Moreover, there is an almost their daily violation and endangerment. On
the other hand, at the national level, fundamental human rights are considered
as the most important element of the principle of the rule of law. Although it
is quite certain that democracy cannot be reduced to human rights alone, the
fact is that without guaranteeing human rights we cannot talk about democracy.®
Fundamental human rights are rights that belong to every human being without
special conditions or exceptions. The concept of human rights includes a series
of universal values necessary for human identity and integrity. Their realization
is a prerequisite not only for the political and cultural existence of human, but
also for his spiritual identity and physical survival. It is about the values that
are inherent to every human being and that ensure their autonomy and dignity.
Although human rights are recognized as universal and inalienable, periods of
war and war-induced forced migration put to the test the principles of respect for
human rights and the mechanisms of their protection. Unfortunately, the greater
the socio-economic vulnerability of people is and the greater the need to protect
their human rights are, the less they are accomplished.

These rights, along with socio-economic rights, also called social welfare
rights, are based on the principles of equality and solidarity, and their purpose
is, among other things, to help socially vulnerable members of the community.
However, there is no possibility of full realization of civil and political rights, if
the majority of members of a society do not have basic existential conditions for

* Internally displaced and exiled persons from Kosovo and Metohija, Coordination Center for Kosovo and Metohija,
https://www.srbija.gov.rs/kosovo-metohija/20031 (03.02.2023).

3 “Official Gazette of RS”, no. 62 of July 14, 2015.

¢ Stated from the interview: S. Surli¢, Census in Kosovo 2022 and the Serbian community, https://www.radiokim.net/
vesti/analiza/popis-na-kosovu-2022-i-srpska-zajednica.html (03.02.2023).

" The Universal Declaration of Human Rights adopted and proclaimed by United Nations Resolution 217 (IIT) of
December 10, 1948.

$D. M. Stojanovi¢, Ustavno sudstvo i zastita prava i slobode coveka i gradanina, Pravni Zivot 12/1995, 185.
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the development of their physical and mental potential. Rights such as the right
to freedom of thought or the right to vote have no significance to an individual
fighting a battle for bare physical survival.” Therefore, the goal of this paper is to
point out certain aspects of the endangerment of (some) social-economic rights
as human rights, due to the impossibility of expressing the extent of the decade-
long/century-long problem in the position of the Serbian and non-Albanian
communities in these areas through a single scientific paper.

1. History and concept of human / social-economic rights

For a very long time, human rights have been the exclusive domain of
states. With the adoption of the Furopean Convention on Human Rights'’, a key
step was taken in the advancement of the international community into the sphere
of internal competence of states, in areas related to the supervisory mechanism
for the realization and protection of human rights, which was established by the
Convention. The European system for the protection of human rights was created
by the Council of Europe, a regional intergovernmental organization founded in
1949 by a group of Western European countries. Article 3 of its Statute determines
that: “each member of the Council of Europe must accept the principles of the
rule of law and the enjoyment of human rights and fundamental freedoms of all
people within its jurisdiction...”!!

In the context of the above, the protection of human rights can be viewed
from two aspects - internal and international. The internal system of human
rights protection is older, institutionally better built, because national institutions
are almost always institutions of protection. The basis of such protection is the
constitution as a fundamental document, as lex fundamentalis and lex superior.
International protection of human rights is more recent and was intensively
developed after the Second World War. The basis of this kind of protection is
the international treaties of the states, and one of the ways of realizing the rights
contained in these documents are also international institutions, primarily with the
characteristics of a judicial authority. Respect for human rights belongs, therefore,
to the domain of domestic, internal legal systems, as well as international ones. The
boundary line between them is constantly shifting, due to the further penetration
of human rights issues into international law. In proportional relations, domestic
systems remain the main “battlefield” for human rights, while international law
has a subsidiary character. The internationalization of human rights is a constant
process and there are more and more rules that are included in international
instruments and that are generally binding around the world."

M. Rapaji¢, Ekonomska I socijalna prava u Ustavu Srbije, Zbornik radova Pravnog fakulteta u Novom Sadu, no. 49/1,
2015, 274.

1" Adopted on November 4, 1950 in Rome, entered into force on September 3, 1953; “Official Gazette of Serbia and
Montenegro”, no. 6/2003.

W Art. 3, Law on Ratification of the Statute of the Council of Europe, “Sl. SCG Journal - International Agreements”, no.
2/2003.

12L. Delbez, Les prinicples generaux du droit international public, Paris, 1964, 1999 in: S. Milenkovi¢, Unutrasnja
nadleznost drzava i medunarodna zastita ljudskih prava, Beograd, 1974, 23.
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Socio-economic rights first appear systematized in Germany in the
Weimar Constitution of 1919. Fruitful legislative activity on the universal and
regional level contributed to social and economic rights do not remaining mere
proclamations. The adoption of the sedes materia documents: European Social
Charter from 1961, International Covenant on Economic, Social and Cultural
Rights from 1966, the Charter of the European Community on the Basic Social
Rights of Workers from 1989 contributed to the affirmation of social and economic
rights on the international level. Special attention and promotion of social and
economic rights is carried out with the adoption of the International Covenant
on Economic, Social and Cultural Rights by the United Nations in 1966. After
the Covenant on International Civil and Political Rights from 1966, the United
Nations adopts the Covenant on International Socio-Economic and Cultural
Rights, recognizing that, according to the Universal Declaration of Human Rights
from 1948, the ideal of a free human being, free from fear and misery, can only be
achieved if conditions are created that allow everyone to enjoy their economic,
social and cultural and their civil and political rights (from the Preamble of the
Covenant)"®. The Pact confirms the determination of the United Nations, that
social, economic and cultural rights derive from the dignity inseparable from the
human personality. Considering that, according to the principles expressed in the
Charter of the United Nations, the recognition of dignity, which is essential for all
members of the human family and their equal and inalienable rights, is the basis
of freedom, justice and peace in the world."

From the aspect of human rights, and thus social and economic rights,
the contribution of European labor law is of fundamental importance, both non-
Community and Community European labor law.”” The previously mentioned
European Convention on Human Rights from 1950 is the most important
international instrument on human rights from the aspect of the effectiveness of
the system of international protection of individual rights, which included the
Commission on Human Rights and the European Court of Human Rights. Serbia
ratified the European Convention in 2003', and thus accepted the mandatory
jurisdiction of the European Court of Human Rights, whose practice is of
particular importance for freedom of association. The Convention contains two
provisions of importance for the social rights segment, namely: Article 4 of the
Convention, which prohibits forced and slave labor, Article 11 of the Convention,
which proclaims and guarantees freedom of association, including freedom of
trade union association and action. Also, one more provision that explicitly
refers to the area of social rights should be noted, namely the principle of non-
discrimination (Art. 14) regarding the enjoyment of the rights guaranteed by the

13 This Covenant was adopted by the United Nations General Assembly on 16 December 1966 and entered into force on
23 March 1976.

14 Part I, International Covenant on Civil and Political Rights.

1 Countries that are part of the European Union, in the context of the above mentioned, tend to accept the European Social
Model, which contains a complex enumeration of constitutive elements such as: fundamental social rights of workers,
employment, equal opportunities for all and anti-discrimination legislation as well as extensive social protection, a
tendency towards equal gender employment, legal regulation of labor market institutes and peaceful and consensual
settlement of industrial disputes. See: T. Kalamatiev, A. Ristovski, Implementacija evropskog socijalnog modela u radno
zakonodavstvo Republike Makedonije, Zbornik radova Pravnog fakulteta u Nisu, br. 68, 2014, 11.

16“Official Gazette of Serbia and Montenegro™, no. 6/2003.
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Convention. This means that no law, and therefore no law in the field of labor and
social legislation, must be discriminatory.!’

Socio-economic rights, globally, can be defined as a set of constitutional,
legal and other rules and principles aimed at satisfying the existential (social)
needs of citizens and improving social cohesion and solidarity."® This group
of rights is irreplaceable when it comes to helping weaker members of the
community and they have a multiple inclusive role in society. The goals of this
group of rights can generally be reduced to two basic requirements: 1) the right
to minimum economic security and 2) the right to full participation in social
life."” By solving existential needs with the aim of meeting the minimum level
of economic security, the state enables social inclusion for citizens, ensures the
dignity of the individual and a life worthy of man. In this sense, one cannot talk
about the existence and realization of social and economic rights without the
positive action of the state. This means that in democratic systems it should not
be abolished or changed ad hoc.?® Many constitutions do not define these rights
as rights of individuals or groups, but as an obligation of the state.?!

2. De facto problems of displaced and exiled people from Kosovo and
Metohija

2.1. Endangering private property

The right to property is the foundation of modern civil society. It was
proclaimed as such by some of the fundamental human rights documents, such
as the UN Universal Declaration of Human Rights from 1948%, the European
Convention on Human Rights and Fundamental Freedoms from 1950 - Additional
Protocol 1 from 1952%, the Charter of Fundamental Rights human rights in the
EU from 2000.** In the Constitution of the Republic of Serbia, as the highest legal
act of our country, private and other forms of property are guaranteed.”

17B. A. Lubarda, Evropsko radno pravo, CID, Podgorica, 2004, 41.

18 Sociologist Hugo Sinzheimer is considered the creator of social and economic rights. The definition is based on the
definition of the Council of Europe, from: Access to social rights in Europe: the actual situation, Council of Europe,
published in: Social Policy Review, Zagreb, 2003, no. 2, p. 10.

198, Jasarevi¢, Socijalno-ekonomska prava u vezi sa radom u medunarodnim i evropskim standardima, Radno i socijalno
pravo, no. 1/2018, 177-178.

208, Jasarevié, Socijalno pravo, Pravni fakultet u Novom Sadu, Novi Sad, 2010, 87.

2I'M. Pajvanci¢, Komentar Ustava Republike Srbije, Konrad Adenauer Stiftung, Beograd, 2009, 93.

22 Article 17 of the Declaration stipulates: “Everyone has the right to own property, alone and in community with others.
No one may be arbitrarily deprived of his property.”

2 According to Article 1 of the Protocol, it was proclaimed: “Every natural and legal person has the right to unhindered
enjoyment of his property. No one can be deprived of his property, except in the public interest and under the conditions
stipulated by law and general principles of international law”.

* Article 17 of the Charter stipulates: “Everyone has the right to hold legally acquired property, to use it, to dispose of
it or to bequeath it. No one can be deprived of his property, except in the public interest and in the cases and under the
conditions prescribed by law, in which case fair compensation for that loss must be paid in a timely manner. The use of
property can be regulated by law to the extent that it is necessary for the general interest.”

2 Art. 86, “Official Gazette of RS”, no. 98/2006, 16/2022) - Decision on the Promulgation of the Constitutional Law
for the Implementation of the Act on Amending the Constitution of the Republic of Serbia - Amendments I - XXIX —
“Official Gazette of the RS”, no. 115/2021).
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Respect for acquired property rights is the fundamental basis on which
most of the modern legal systems rest. The very fact of whether or not there is
an adequate mechanism for the recognition and validation of property rights
within the legal system of Kosovo and Metohija is independent of the fact of their
existence. Internally displaced and expelled persons from Kosovo and Metohija
face the problem that, given that they have not crossed the international border,
and in the absence of a binding international system that would protect them, the
responsibility for the position of displaced persons lies primarily with their home
state, which must provide them with full equality with other citizens. In practice,
displaced persons are exposed to many problems in the realization of basic civil,
economic and social rights, such as obtaining personal documents, realization of
ownership rights, access to health care, social assistance, realization of the right to
adequate housing, etc. Without special protection measures, from the legal equality
that displaced people supposedly have, the impossibility of exercising human rights
often results.?® The current state of property and facilities of internally displaced
persons in need in the territory of Kosovo and Metohija is extremely bad - the
property is usurped or empty, mostly destroyed, damaged and robbed, and more
than 10% of the owners have no information about the state of the property. When
it comes to the current status of property, as many as 22% of households cannot
dispose of their property because it is usurped, although 30% of property is in
owner’s possession (owners cannot use it mainly for security reasons). It is most
often returned property that has been looted again in the meantime. Unfortunately,
even today, sustainable return is not guaranteed to families who wish to return.
Although all displaced persons have the right to the return of property illegally
taken from them or to fair compensation, i.e. compensation if the return of property
is not possible, this cannot be implemented without adequate support and protection
from representatives of the international community in restitution procedures.?’

United Nations Security Council Resolution 1244, Constitutional
Framework and Joint Document (FRY-UNMIK) of November 5, 2001 confirmed
the obligations related to security and human rights, the return of all internally
displaced and exiled persons, as well as the undisputed authority and responsibility
of UNMIK- and to implement these obligations on behalf of the international
community.?® Movable and immovable property, which remained in the residence

26D. Raki¢, Neka razmatranja o poloZaju I perspektivi interno raseljenih lica na podrucju bivse SFRJ, Beograd 2004,
57.

" Internally displaced persons who were users of apartments in state or public ownership face a number of problems.
According to the decisions of the Kosovo Property Agency (Kosovo Property Agency - KRA, i.e. Kosovo Property
Comparison and Verification Agency), most of these persons still have the right to use the apartments in question
occupied by illegal owners. There are thousands of hectares of occupied agricultural land, in whose possession the
owners, returnees or internally displaced persons cannot use. According to the statistics of the Kosovo Property Agency,
88.4% of the total number of property claims refer to agricultural land. The largest percentage of land is illegally
cultivated by unauthorized persons, and KRA itself confirms in its reports that it is very difficult to induce an illegal
user to pay the rent that would be passed on to the owners. Commissioner for refugees and migration of the Republic of
Serbia, situation and needs of internally displaced persons, file:///C:/02-Stanje-i-potrebe-IRL-2018%20(1).pdf.

28 Internally displaced and exiled persons from Kosovo and Metohija, Return to Kosovo and Metohija, Source:
Coordination Center for Kosovo and Metohija, https://www.stbija.gov.rs/kosovo-metohija/20031 (03.09.2023).
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of displaced persons, must, in accordance with international legal regulations,
be protected from destruction, arbitrary and illegal expropriation, occupation or
use. Realization of property rights and other acquired rights is equally important
for the process of return and for the process of local integration. Realization of
property rights is still not or at least not sufficiently ensured by an effective legal
mechanism. The realization of these rights, protected by numerous international
legal acts, also obliges the civil administration in Kosovo and Metohija. Apart
from the return of refugees and displaced persons, the survival of Serbs and other
non-Albanian population in Kosovo and Metohija is also of priority importance.
UNMIK and the Coordination Center of the FRY and the Republic of Serbia for
Kosovo and Metohija committed themselves in a joint document to apply the
same principles, criteria, measures and means, as necessary and specific, which
would provide all the conditions to prevent the process of emigration.”

United Nations Security Council Resolution No. 2004/2 on Housing and
Property Restitution to Refugees and Displaced Persons and the Principles of
the UN Economic and Social Council on Housing and Property Restitution to
Refugees and Displaced Persons (known as the Pineiro Principles) from 2005
state that the right of all refugees and displaced persons to return freely to their
countries and to have their housing and property confiscated during the period of
displacement returned or to be compensated for property that cannot be returned
to them. Regarding the return of refugees and internally displaced persons, United
Nations Security Council Resolution No. 1120 from 1997 is also relevant, which
confirmed the right of all refugees and displaced persons originating from the
territory of the former Yugoslavia to return to their homes. Unfortunately, even
today, sustainable return is not guaranteed to families who wish to return. Property
rights have been the topic of dialogue between Belgrade and Pristina on several
occasions. For Serbian representatives, the topic of property rights includes
four dimensions: private property of Serbs, property of the Serbian Orthodox
Church, property of private entities registered on the territory outside Kosovo
and Metohija, and property owned by Serbia on the territory of Kosovo and
Metohija. Pristina rejects Serbia’s right to state and social property, emphasizing
that the private property of individuals, as well as the Serbian Orthodox Church,
can be protected in regular proceedings before Kosovo institutions.*

2 Point 11, United Nations Security Council Resolution 1244; The process of integration and improvement of the
living conditions of refugees and internally displaced persons refers to solving housing and employment issues, as well
as improving their property and legal status. As a basic goal, the National Strategy for solving the issue of refugees
and internally displaced persons envisages providing support to these persons for an independent and economically
and socially equal life in relation to other citizens; National strategy for resolving the issue of refugees and internally
displaced persons for the period from 2015 to 2020, “Official Gazette of RS”, no. 62 of July 14, 2015, p. 4.

30 So far, there have been no major developments because the topic of property is deeply embedded in the status
discourse, according to the assessment of the Serbian Working Group of the National Convention on the European
Union for Chapter 35. S. Surli¢, Analysis of “Property rights in Kosovo within the comprehensive normalization of
relations between Belgrade and Pristina” as part of the project “National Convention on the European Union 2020/2021,
Chapter 35; Other issues — Kosovo” implemented by InTER with the financial support of the Embassy of the Kingdom
of Norway and the Balkan Fund for Democracy; The owners submitted requests for the reconstruction of destroyed
property in the past years through temporary institutions in Kosovo and Metohija, international organizations, the
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Justifications for the current situation in which the fundamental rights
of people to private property is not respected even after 20 years of the conflict,
try to minimize the responsibility of the institutions that are responsible for the
protection of property rights. The first argument is that there is no insight into
the original cadastral records, although the EU Delegation in Kosovo, which
according to the Brussels Agreement should facilitate the process, has confirmed
that the process of scanning and indexing the documentation has been completed.
In the last few years, there has been usurpation, especially of land holdings. This
means that cases of confiscation of property cannot be limited to the post-conflict
transit period. “In recent years, there has been usurpation that is carried out
unscrupulously, simply by seizing property, erecting a fence, building a house,
tilling the land with agricultural machinery, and sometimes it is accompanied
by falsification of documents.” Construction and agricultural land are usurped
equally, while forests are cut down and resold. Proceedings conducted due to
usurpation are mostly criminal proceedings conducted due to the criminal offense
of illegal occupation of immovable property, in which a property claim is also
emphasized, however, in none of the completed proceedings was this claim
judged in a fair and objective manner”. Obviously, there is no political will
to stand in the way of usurpation, which often ends in the intentional damage
and demolition of buildings, which is an activity that is subject to control, i.e.
checking, and beyond inspection of the original cadastral books. The second
argument most often ignores the ethnic character of the problem, generalizing
that the absence of the rule of law is an endemic phenomenon faced by all citizens
living in Kosovo, regardless of cultural identities. This claim is supported by
USAID analysis data, where about 60% of property in Kosovo is not legally
registered by the owner. Nevertheless, the fact that 96.84% of cases of usurpation
since the end of the war refer to property of Serbs, gives freedom to characterize
the current situation as systemic discrimination against members of the Serbian
community.’! Also, although established through dialogue, the mechanisms for
establishing ownership have never taken root. The owners submitted requests
for the reconstruction of destroyed property in the past years through temporary
institutions in Kosovo and Metohija, international organizations, the Ministry/
Office for Kosovo and Metohija, international and domestic non-governmental
organizations, as well as through local governments.

It is also necessary to point out that during the last 20 years, members
of the Serbian community have been prevented from enjoying their rights to
their private property due to other forms of property rights violations such as:

Ministry/Office for Kosovo and Metohija, international and domestic non-governmental organizations, as well as
through local governments. Most of the requests remained unanswered. A large number of people have problems
with submitting requests due to unresolved property legal relations. State and needs of internally displaced persons,
Commissariat for Refugees and Migration of the Republic of Serbia, 2018, 40.

31 The Working Group of the EU National Convention for Chapter 35: The topic of property to be part of the BG-PR
dialogue, to consider the establishment of an international monitoring mechanism for the solution of property rights,
Source: https://kossev.info/rg-nkeu-za-poglavlje-35-tema  -property-to-be-part-of-the-dialogue-for-considering-the-
establishment-of-an-international-supervisory-mechanism-for-solving-property-rights/ (24.03.2023)
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falsification of documents, disrespect of court decisions, intentional damage
or complete destruction of property, usurpation accompanied by threats and
blackmail, cadastral forgery, etc. Members of other non-Albanian communities
also face problems, and the fact that a significant number of persons whose human
rights were threatened involuntarily resorted to the sale of real estate, where
“compensations” were offered, although lower than the market value, meant
avoiding an uncertain process of proof and restitution is of particular concern.
confiscated property. This problem is also stated in the National Strategy on
Property Rights adopted by Kosovo in 2016. The most common form of “legal”
usurpation is, however, the falsification of documents, and persons who are
allowed access to cadastral records are directly involved in the alleged abuses.
Powers of attorney are falsified by which Serbs authorize an Albanian to sell
their property, and not only signatures of clients but also seals of institutions are
falsified. On the basis of such powers of attorney, purchase and sale contracts are
drawn up, which later become the basis for registration in the cadastral records.*?

2.2. Accomplishment and violation of other rights

The main indicator of the vulnerability of internally displaced persons is
the high unemployment rate. Almost a third of internally displaced persons do
not have any employment. Compared to the resident population in Serbia, where
the unemployment rate at the end of 2017 was 14.7% (475,600 unemployed), it
can be concluded from this that internally displaced persons are in a significantly
worse position. The unemployment rate in the internally displaced population
is 32.10%. In the total population of IDPs in need, less than 20% are employed,
while the employment rate for the total population in the Republic of Serbia is
46.3% (for persons over 15 years old).*

By the conclusion of the Government of Serbia from July 17, 2003,*
displaced persons who were employed in the territory of Kosovo and Metohija
in 1999, received the right to “temporary monetary compensation”. According to
the same conclusion, “temporary financial compensation” is paid in the amount
of the minimum wage according to the collective agreement, while for persons
still living in Kosovo and Metohija, this compensation is increased by 30 percent.
In order to exercise the right to this temporary compensation, former employees
of state enterprises or public institutions must not establish a new employment
relationship, must not have a pension requirement, nor have they exercised
the right to monetary compensation during unemployment, i.e. earn income
basis of labor and property.*® The paradox and the difference between theory and
practice, what is expected and what has been done, is also indicated by the situation

32 See more at: https://kossev.info/rg-nkeu-za-poglavlje-35-tema-imovine-da-bude-deo-dijaloga-bg-pr-razmotriti-
osnivanje-medjunarodnog-nadzornog-mehanizma-za-resenje-imovinskih-prava/

3 See: Condition and needs of internally displaced persons, op. cit., 25.

3* Conclusion of the Government of the Republic of Serbia 05 Number: 02-4586/2003-001 of July 17, 2003.

% See more at: https:/www.kosovo-online.com/vesti/politika/za-vracanje-uzurpirane-imovine-na-kosovu-70000-
zahteva-17-11-2020
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with the Fund of the Republic of Serbia, which does not have data on seniority,
earnings and paid contributions for Fund for pension and invalid insurance for
insured persons who completed their seniority in the Republic of Kosovo, for
the reason that the original documentation remained with the Republic of Serbia,
after the war events. The Fund does not recognize the data contained in the
work book/evidence, as well as data from applications/de-registrations, or other
documentation from which the data necessary for deciding on these rights can be
determined. From the above, it follows that the insured persons in Kosovo and
Metohija, through no fault of their own, will be denied the length of insurance
and the amount of pension to which they are legally entitled. Citizens (internally
displaced and exiled persons) face the situation that their seniority or part of their
seniority in Kosovo and Metohija is not recognized as insurance seniority, nor
is it taken into account when calculating pension and other rights from pension
and disability insurance because was not recorded in the registry of the Pension
and Disability Insurance Fund. The Protector of Citizens is of the opinion that
citizens should not bear the consequences resulting from objective circumstances
and that the right to a pension and the amount of the pension cannot depend
on whether the data necessary for decision-making were collected in a certain
territory or not.*°

Concluding considerations

When the internally displaced and exiled are concerned, much more
than any other population, every segment of the realization of human rights
as well as social and economic rights is of much greater importance than any
other vulnerable population, for their factual status and for the overall dignity
as human beings. . On the basis of all the above, we come to the conclusion that
in order for the return to be sustainable, all citizens of Kosovo and Metohija
need to be provided with dignified living and economic conditions. This means,
first of all, guaranteeing freedom of movement, i.e. basic civil rights, and then,
strengthening the economic sector and creating conditions for employment of a
large number of unemployed people, as well as the realization and protection of
other social and economic rights.

Absolute implementation of human rights is not possible in modern
democratic societies and states. The enjoyment of certain human rights without
restriction could conflict with the interests of society as a whole, or with the
same or similar rights of others, rights that should also be protected. Therefore,
the existence of limitations in international instruments on human rights is

3¢ The Protector of Citizens believes that the competent public authorities must take measures within their competence
so that the citizens, who were employed in the territory of Kosovo and Metohija, would be able to realize their legally
guaranteed pension rights, which were denied to them due to the lack of data in the registry office. records of the Fund.
The Protector of Citizens especially points out that it is necessary for the Fund to correctly, truthfully and completely
establish all the facts when deciding on the requests for exercising the pension rights of the mentioned persons, and only
on the basis of a conscientious and careful assessment of each piece of evidence and all the pieces of evidence together,
make a decision. Source: website of the Ombudsman (www.ombudsman.rs)
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considered reasonable and justified. But there are some human rights that cannot
be limited under any circumstances. They are inviolable, given the view that any
limitation or derogation of those rights would be in contradiction with the system
of universal values on which human rights are based.

The threat to the rights of refugees and returnees is greater than the
threat to the rights of the local population that did not migrate. Such tendencies
are observed during the war, but also in the period after the war. These data
support the view of refugees and returnees as populations at special risk who,
for a long period after the war, need special help in protecting and exercising
their rights both in the country of origin and in the country of current residence.
In the process of solving the Kosovo-Metohija problem, it is necessary through
dialogue to find an expedient and acceptable model for both sides in solving the
current status of Kosovo and Metohija. A dialogic approach to the contours of a
possible solution presupposes a clear definition of the state policy of the Republic
of Serbia, according to the open problem of the status of Kosovo and Metohija
within the territorial sovereignty of Serbia and the geopolitical position of the
Serbian people in the Republic of Serbia and the region as a whole (the former
Yugoslav space). It is a very important point of view that both small states and
small peoples have the right to refer to their national and state interests. Contrary
to the practice based on national and state interests is the policy of domination
and hegemony of great powers. Great powers subordinate the interests of smaller
and weaker states to their strategic interests, denying those peoples and states
even the right to define and represent their interests.

67




Slobodanka Kovacevic¢ Peri¢, Milica MidZovi¢, Problems of the realization and protection
of human rights of internally displaced persons and expellees from Kosovo and Metohija

Literature

Council of Europe, (2003), Access to social rights in Europe: the actual situation,
published in: Social Policy Review, Zagreb

Delbez, L., (1964), Les prinicples generaux du droit international public, Paris,

Djoki¢, B., (2019), Srpska javnost o medjunacionalnim odnosima u Socijalistickoj
Autnomnoj pokrajini Kosovo 1981-1989., Novi Sad

Jasarevic, S., (2018), Socijalno-ekonomska prava u vezi sa radom u medunarodnim i
evropskim standardima, Radno 1 socijalno pravo, no. 1/2018, 176-198

Jasarevi¢, S., (2010), Socijalno pravo, Pravni fakultet u Novom Sadu, Novi Sad

Kalamatiev, T., Ristovski, A, (2014), Implementacija evropskog socijalnog modela
u radno zakonodavstvo Republike Makedonije, Zbornik radova Pravnog fakulteta u
Nisu, br. 68, 2014, 109-128

Lubarda, B., (2004), Evropsko radno pravo, CID, Podgorica

Milenkovi¢, S., (1974), Unutrasnja nadleznost drzava i medunarodna zastita
ljudskih prava, Beograd

Pajvanci¢, M., (2009), Komentar Ustava Republike Srbije, Konrad Adenauer
Stiftung, Beograd

Rapaji¢, M., (2015), Ekonomska I socijalna prava u Ustavu Srbije, Zbornik radova
Pravnog fakulteta u Novom Sadu, no. 49/1, 2015, 273-298

Raki¢, D., (2004), Neka razmatranja o polozZaju I perspektivi interno raseljenih lica
na podrucju bivse SFRJ, Beograd

Stojanovi¢, D., M, (1995), Ustavno sudstvo i zastita prava i slobode coveka i
gradanina, Pravni zivot 12/1995.

Commissariat for Refugees and Migration of the Republic of Serbia, https:/kirs.
gov.rs/cir/interno-raseljena-lica/interno-raseljena-lica (01.03.2023)

Commissioner for refugees and migration of the Republic of Serbia, situation and
needs of internally displaced persons, file:///C:/02-Stanje-i-potrebe-IRL-2018%20(1).
pdf.

https://www.kosovo-online.com/vesti/politika/za-vracanje-uzurpirane-imovine-
na-kosovu-70000-zahteva-17-11-2020

Internally displaced and exiled persons from Kosovo and Metohija, Coordination
Center for Kosovo and Metohija, https://www.srbija.gov.rs/kosovo-metohija/20031
(03.02.2023)

Internally displaced and exiled persons from Kosovo and Metohija, Return to
Kosovo and Metohija, Source: Coordination Center for Kosovo and Metohija, https://
www.srbija.gov.rs/kosovo-metohija/20031 (03.09.2023)

Internally displaced persons, https://kirs.gov.rs/cir/interno-raseljena-lica/interno-
raseljena-lica (01.03.2023)

Surli¢, S., Analysis of “Property rights in Kosovo within the comprehensive
normalization of relations between Belgrade and Pristina” as part of the project National
Convention on the European Union 2020/2021, Chapter 35: https://kossev.info/rg-
nkeu-za-poglavlje-35-tema-property-to-be-part-of-the-dialogue-for-considering-the-
establishment-of-an-international-supervisory-mechanism-for-solving-property-rights/
(24.03.2023)

Surli¢, S., Census in Kosovo 2022 and the Serbian community, https://www.
radiokim.net/vesti/analiza/popis-na-kosovu-2022-i-srpska-zajednica.html (03.02.2023)

Website of the Ombudsman (www.ombudsman.rs)

68



Slobodanka Kovacevié Peri¢, Milica Midzovié, Problems of the realization and protection
of human rights of internally displaced persons and expellees from Kosovo and Metohija

/-p Cnobooanka Koeaueeux-Ilepux,*

Boupeona npogpecopka na Ynuseepzumemom 6o Ilpuwmuna

co npuepemero ceouwme 6o Kocoecka Mumposuya, Ilpasen ¢paxynmem
Munuua Muuosux,**

Acucmenmxa na Yuusepsumemom 6o Ilpuwmuna

co npugpemeno ceouuwime 6o Kocoecka Mumposuya, Ilpasen ¢paxynmem

ITPOBJIEMH BO OCTBAPYBAHBETO
U 3AHITHTATA HA YOBEKOBHUTE IIPABA
HA BHATPEIIIHO PACEJIEHUTE JIUIIA
U BETA/IIIUTE O/ KOCOBO H METOXHJA

Ancmpaxkm

Co yen 0a ce nocmuzHe 00CMOUHCINGEH HCUBONL U OOPIHCIUBO 8PAKAE HA BHAMPEULHO
pacenenume auya u bezanyume 00 Kocoso u Memoxuja, mpyoom eu nocouysa cucmem-
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Abstract

Foster care is one of the non-institutional forms of the protection of children without
proper parental care that has a long tradition. There are different types of foster care
in Europe, which were both, through history and nowadays, conditioned by different
economic, social and political contexts. The paper points out the benefits of foster care
in relation to the institutional care of children without proper parental care. In addition,
the paper also indicates the challenges encountered nowadays by the foster care as an
institute, as well as foster parents themselves. Answers to the current challenges and
asked questions are given on the basis of relevant researches in this field and experiences
in the legislation and practices of European countries. All of the above aims to highlight
the benefits of professional foster care and the need to further encourage its development.
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Introduction

The family is a permanent environment of a human being, his eternal
surroundings, his place of origin and disappearance'. Bearing in mind that the
family is the first social space of an individual and that it has different functions
of prime importance for the emotional development of a child, there has always
been a need for a focused and coherent policy of the state towards the family.
Some authors emphasize that the aim of the state is to have a healthier population,
and the family is the one that gives birth and nurtures all generations of citizens
of one society and which is the mediator between the individual and the society?.
All of the above is confirmed by the Convention on the Rights of the Child, which
already states in the preamble that a child, in order to have a full and harmonious
development, needs to grow in a family environment and that the family is “the
fundamental group of society and the natural environment for the growth and
well-being of all its members and particularly children®. The family environment
is especially important in the first three years of the child’s life, when relations
between infants and parents have a strong impact on the physical, psychological
and social development of a child, and the disorders of these relationships,
such as separation from parents or traumatic experiences with parents, disturb
the development of a child. In 2007, in cooperation with the World Health
Organization and the University of Birmingham, the European Commission
financed a study within the Daphne project, whose main recommendation is
that no child under the age of three should be placed in an institution without
the parents or guardians. The study notes that children under the age of three
who are placed in institutions without parents are at a risk: “of the difficulties
that involve attachment disorder, developmental delay and neural atrophy of the
brain in development. Negligence and damage resulting from lack of parental
protection are equivalent to the violence against a young child*. For all these
reasons, taking care of children without parental care is a significant obligation
of every state. State responsibility is also mentioned in a document adopted by
the Council of Europe in 2006 concerning the rights of children in protection and
at risk. This document highlights, among other things, the responsibility of the
state for the child, not only if the protection is not possible in his/her own family,
but also when the child is placed in the institution and during his/her stay in the
institution®.

The generic definition of children without parental care is contained in
the UN Guidelines for alternative children care (United Nations Children’s Fund,
2009b, paragraph 28 a:6), which states that children without parental care are all
children who do not live at least with one parent, regardless of the reasons and

I'R. Kora¢, S. Mijuskovié, Porodicni smjestaj djece (hraniteljstvo), Save the Children, Podgorica, 2004, 6.

2V. Puljiz, D.Bouillet, Nacionalna obiteljska politika, Zagreb: Drzavni zavod za zastitu obitelji, materinstva i mladezi,
2003, 13.

*K. Browne, The risk of harm to young children in institutional care, Save the children, London, 2009.

*L. Vejmelka, T. Saboli¢, Potencijali domova za djecu bez odgovarajuce roditeljske skrbi iz perspektive odgajatelja,
Kriminologija i socijalna integracija, 2015, Vol. 1, 72-98.
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circumstances. Children without parental care represent a particularly vulnerable
group because different risk factors can affect their development, especially
dysfunctional families, early separation from parents and periods spent in
institutions that often exceed their accommodation capacities’. Some authors
believe that the experiences of children without parental care are often a complex
picture of institutional and social violence®.

Although it is generally accepted that it is best for most of the children
without parental care to be in a family-like environment, life in foster care is not
yet common practice in most European countries, since most of these children
are placed in institutional accommodation. The literature states that the preferred
ratio between children without parental care who are placed in institutions and
children without parental care provided with non-institutional accommodation is
20%: 80%’.

The development of non-institutional forms of child care involves taking
various measures, among which a special place belongs to the development of
alternative forms of child care, where the foster care is of particular importance.
The benefits of foster care in relation to institutional care of children have been
confirmed by numerous studies, and the latest one has been conducted at the
University of Groningen in the Netherlands®. This study included children living
in four different types of accommodation in the Netherlands (foster families,
small accommodation units for four children, group life - communities from 12
to 15 children and larger groups of children living in campuses within admission
centers). The survey showed that unaccompanied juveniles in foster care families
manage better and are the most positive when it comes to their place in the Dutch
society. Juveniles in small accommodation units and small community groups
often lack emotional relationships, attention, support and stability in their lives.
Juveniles in campuses usually say they feel lonely, sad and excluded from the
Dutch society. They lack the care and support of adults. The researchers estimated
that the quality of the environment in which a child grows up in campuses is so
low that such facilities are considered unsuitable for unaccompanied juveniles.

In recent times, deinstitutionalization is most often viewed through the
prism of human rights. This is also indicated by the practice of the European Court
of Human Rights. Thus, in the case of Wallov and Walla against the Republic of
Czechoslovakia in 2007, it was found that there has been a violation of Article 8
of the European Convention on Human Rights, which refers to the right to respect
for private and family life. The Court determined this on the basis of the fact that
five children of the plaintiff were placed in the protection system. The Court stated

5R. Paskal, Mentalno zdravlje djece na hraniteljstvu, Izazovi hraniteljstva na pocetku 21 vijeka, zbornik radova,
Beograd: Centar za smestaj i usvojenje, 2013, 22-33.

®N.S. Karnik, Categories of control: Foster children and ADHD, Children and Youth Services Review, 2001, 23(9-10),
761-780.

7M. Jelavié, B. Zic-Grgat, Institucionalna skrb o djeci bez odgovarajuce roditeljske skrbi i perspektive razvoja skrbi o
djeci izvan obitelji, Dijete 1 drustvo, 2005. 7(2), 297-327.

$ M. Kalverboer, E. Zijlstra, C. van Os, D. Zevulun, M. ten Brummelaar, D. Beltman, Unaccompanied minors in the
Netherlands and the care facility in which they flourish best, Child and Family Social Work, 2016, 1365-2206.
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that the separation of family members constitutes a serious interference with the
rights guaranteed by Article 8 of the Convention and therefore each decision
should be based on serious grounds. Nevertheless, the Court reiterated that the
sole reason for the decision of the national court to displace these five children
from their family and to place them in the system of protection was that parents
were unable to provide long-term and adequate housing: “The capacities of the
parents to care about their children have never been questioned. Contrary to this,
national courts acknowledged the efforts of parents to overcome the difficulties
in which they found themselves. According to the European Court of Human
Rights, the problem should be solved by the state authorities in a way other than
separating family members, which is the most drastic measure that can be applied
in the most serious cases. The Court also considered that the reasons given by the
Czech administration and the judicial authorities were not sufficiently justified
in the matter of placing children in public institutions. Furthermore, there is no
evidence that local authorities in charge of child protection have made enough
effort to help parents overcome difficulties and to return their children as soon as
possible’. Similar reasoning is also contained in the case of Kutzner v. Germany,
stating that the state is responsible for respecting the rights of the child not to be
arbitrarily separated from the family. Namely, in the case of Kutzner v. Germany,
it was considered whether the authorities adequately considered the possibilities
for parents to receive adequate support before taking the “most extreme measure” -
the separation of the child from the parents. The Court concluded that the concern
for the development of children was a relevant reason for the displacement of
children from the parental home, but that the social services did not adequately
explain such a serious interference with family life, which was not proportionate
to legitimate goals'®.

Deinstitutionalization has also its own economic consequences. For this
reason, a number of authors take economic justifications as primary ones for
the development of deinstitutionalization policy''. Among the economic reasons,
the most significant are the reduction of costs in relation to accommodation
in institutions'> and lower spending on community services in relation to
accommodation in the institution. A number of authors consider that the ratio
of costs arising from customer support through local services in relation to
expenditure requiring accommodation in institutions is the biggest economic

9 M. Miklusékova, Promena u pogledu nege namenjene ugrozenoj deci u Ceskoj Republici, 1zazovi hraniteljstva na
pocetku 21 vijeka, zbornik radova, Beograd, Centar za smestaj i usvojenje, 2013, 80-85.

10N, Zegarac, Deca na porodicnom i rezidencijalnom smestaju — koncepti i konteksti, U lavirintu socijalne zastite,
Beograd: Univerzitet u Beogradu-Fakultet politickih nauka, 2014, 41-71.

" M. Knapp, J. Beecham, D. McDaid, T. Matosevic, M. Smith, The economic consequences of deinstitutionalisation
of mental health services: lessons from a systematic review of European experience, Health & Social Care in the
Community, 2011, 19 (2), 113-125.

12@G. Shen, L. Snowden, Institutionalization of deinstitutionalization: A cross-national analysis of mental health system
reform, International Journal of Mental Health Systems, 2014, 1, 8-47.

13D. Chisholm, M. Knapp, J. Astin, J. Beecham, B. Audini, P. Lelliott, The mental health residential care study: the costs
of provision, Journal of Mental Health, 1997, 6 (1), 85-100.
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challenge faced by deinstitutionalization policy makers'. In addition, some
authors point out that the success of the deinstitutionalization process depends
precisely on the model of its financing'’, because inadequate financing can
endanger the further course of deinstitutionalization. Also, an adequate financing
model implies not only funding from the state budget, but also from the budgets
of local communities. This is confirmed by an example from Italy, where the
lack of financial support for the development of community services was a key
problem that arose during the reform of this system'®.

Researches carried out so far show that family accommodation costs
are significantly lower in relation to accommodation in institutions, but
deinstitutionalization costs vary depending on the type of services provided
through alternative forms of protection, and that the results of the research vary
depending on the economic and political systems in certain countries'’. One of
the reasons that makes difficult to develop a foster care analysis for individual
countries in Europe is the existence of different systems that provide funding
for foster care (national or local budget). Additionally, there are differences
in the types of services offered, as well as in institutions or organizations that
are responsible for their implementation. Nevertheless, research data recently
undertaken in the Netherlands provides a clear picture of the ratio of institutional
costs in relation to family accommodation costs. These figures prove that family
accommodation is cheaper than other types of care available in the Netherlands,
which are “3.5 to 6.5 times more expensive’'s,

1. Characteristics and types of foster care in European countries

European countries, along with Canada and Australia, have the most
developed systems for the protection of children without parental care!’. The
majority of European countries have special laws on the rights of the child and the
protection of children (Great Britain, Ireland, Iceland, Bulgaria, Germany, Croatia,
Macedonia, Moldova, Estonia, Romania, Luxembourg, Sweden, Finland, Norway,
Switzerland, Lithuania, Latvia, Slovakia, Turkey, the Netherlands, Cyprus), while
in some countries, such as Ireland, Lithuania, Croatia and Poland, there is also

141j. Pejakovi¢, G. Zaji¢, B. Daki¢, D. Lonéar, S. Milosevi¢, 7. Spasenié, Deinstitucionalizacija u Srbiji, Zavod za
socijalnu zastitu, Beograd, 2016, 37.

15V. Hempel, The Impact of Deinstitutionalisation: Where to From Here?, Social & Public Policy Review, 2009, 3(1),
17-33.

16 M. Morzycka-Markowska, E. Drozdowicz, T. Nasierowski, Deinstitutionalization in Italian psychiatry - the course
and consequences Part I, The consequences of deinstitutionalization Psychiatria, 2015, 49(2):403-12).

'7H. Medeiros, D. McDaid, M. Knapp and the MHEEN Group, Shifting care from hospital to the community in Europe:
Economic challenges and opportunities, London: Personal Social Services Research Unit - London School of Economics
and Political Science, 2008.

8 L. de Ruijter de Wildt, E. Melin, P. Ishola, P. Dolby, P. van de Pol, J. Murk, Reception and Living in Families:
Overview of family-based reception for unaccompanied minors in the EU Member States, Utrecht, the Netherlands:
Nidos, SALAR, CHTB, 2015, 128.

M. Ajdukovié, Pristupi zbrinjavanju djece bez odgovarajuce roditeljske skrbi u Europi, Revija za socijalnu politiku,
2004, 11(3-4), 299-321.
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a special Ombudsman for Children’s Rights. However, foster care as a form of
non-institutional protection has been developed differently in some countries of
Europe, which is a consequence of different economic, social and political relations
in those countries. For this reason, the characteristics of accommodation services
for children and the frequency of use vary according to the social and political
context®. If we have in mind the countries that are members of the European
Union, we can conclude that foster care is the most developed in Scandinavian
countries?', less developed in Mediterranean countries (Greece, Portugal), and the
weakest in its new members from Eastern Europe - Bulgaria and Romania®?. If
we look at the whole of Europe, it is easy to recognize the differences in the
development of social protection, and hence the foster care in the countries of
the Western, Central and Eastern Europe. Differences primarily exist due to the
reasons for the care of children outside their biological families. The main reasons
for the displacement of children from bilogical families in Western Europe
countries are the abuse and neglect of children®. However, given the differences
in some countries of Western Europe, in addition to these main reasons, there
are additional reasons for the care of children. Thus, in Sweden, about 50% of
children are included in the accommodation due to behavioural problems, while
in Denmark, in 56% of cases, the main reasons are the problems in behaviour or
the child disorder, 27% are cases of disturbed family relations, 6% are cases of
abuse and neglect of children, 6% are cases of disease or a parent with disability,
and 5% are cases of the child’s abandonment by parents or the death of parents?.
Some authors point out that this difference comes from the fact that in countries
with developed social protection system, when creating a service for children, the
interest of the child is put in the first place. Therefore, it is unacceptable for the
child to be separated from the parents because of poverty, because in that case the
state has the means to help the child and the whole family?®.

Unlike the countries of Western Europe, in Central and Eastern European
countries the main reason for the care of children outside the biological family is
poverty®, that is, the lack of measures that support parents to care for children,
as well as the lack of a system for the prevention of early displacement and early
intervention. This certainly does not mean that children in this region are not
exposed to abuse and neglect, but in these countries cases of violence, abuse and
neglect are not reported enough and are not recognized among the official reasons
for separating children from their parents®’. The main features of child protection

20J. Fluke, P. Goldman, J. Shriberg, S. Hillis, K. Yun, S. Allison, E. Light, Systems, strategies and interventions for
sustainable longterm care and protection of children with a history of living outside of family care, Child Abuse and
Neglect: The International Jurnal, 2012, 36 (10) 722-731.

2'M. Laklija, Pristupi udomiteljskoj skrbi za djecu u svijetu, Revija za socijalnu politiku, 2011, god. 18, br. 3, 291-309.
22T. Radocaj, Deinstitucionalizaciju treba poceti od najmladih. Dijete i drustvo, 2005, 7(2), 355-369.

2 S. George, N. Van Oudenhoven, R. Wazir, Foster care beyond the crossroads: Lessons from an international
comparative analysis, Childhood, 2003, 10(3), 343-361.

2N, Zegarac, op. cit., 41-71.

M. Ajdukovié, op. cit., 299-321.

26S. George, N. Van Oudenhoven, R. Wazir, op. cit.

27N Zegarac, op. cit.
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in the countries of Central and Eastern Europe are: 1) an increased need to provide
protection to children outside their biological families; 2) a high proportion of
children in children’s institutions (according to some estimates (United Nations
Children’s Fund, 2010: 9), in the middle of the first decade of the 21* century,
residential accommodation as a childcare option was used in a percentage of
42%) and 3) poor tradition of alternative forms of child care, such as foster care
and family-type homes. Furthermore, it is characteristic for this region that it
does not have developed services in the community for families (United Nations
Children’s Fund, 2013). All this is the consequence of the fact that these countries
belonged to the socialist system of regulation of social relations, in which the state
gave priority to the public in relation to the private interest, and consequently
took over certain traditional roles of the family?®. All this was the consequence
of the doctrine of social automatism, based on the thesis that the development
of a socialist society would itself solve the social problems that would arise in
a society”. In these countries, only after the fall of socialism in the 90s of the
past century, it could be spoken of the beginning of deinstitutionalization, i.e.
the development of alternative forms of protection of children without parental
care, guided by the examples of countries of Western Europe and with the help
of numerous international institutions and organizations, such as: the World
Bank, the European Union, UNICEF, Caritas, Save the Children, Open Society
Institute, Sida and others. One of the successful examples of the development
of alternative forms of protection of children without parental care in the post-
socialist period is Romania.

On the other hand, the system of protection of children without parental
care in the countries of Western Europe is characterized by a smaller proportion
of children accommodated in institutions and the existence of different forms
of foster care, as well as a wide range of other alternative forms of protection
of children without parental care®. For these countries, it is characteristic that
foster care services are mostly provided through specialized agencies, which are
independent in their work, so the role of the state in relation to them is negligible?'.
However, there are differences in the creation of social policy also among the
countries of Western Europe. Thus, in Great Britain, which is a country of liberal
democracy, state aid policy for foster parents is not present®?, but the priority is
given to adoption of children because, in this way, the state wants to avoid costs
and responsibility for children in long-term forms of protection®.

28 M. J. Colton, M. Williams (eds.), The world of foster care: An international sourcebook on foster family care systems,
Farnham: Ashgate Publishing, 1997, 107-119.

V. Puljiz, Socijalna prava i socijalni razvoj Republike Hrvatske, Revija za socijalnu politiku, 2004, 11 (1), 3-21.

30]. Thoburn, Reunification of children in out-of-home care to birth parents or relatives: A synthesis of the evidence on
processes, practice and outcomes, Munchen: Deutsches Jugendinstitut, 2009, Downloaded from: http://www.dji.de/
pkh/expertise dji_thoburn_ reunification.pdf (1.12.2022.)

31C. Sellick, Independent fostering providers: Predators or pioneers, partners or procured? Adoption & Fostering,
2011, 35(1), 33-43).

328, George, N. Van Oudenhoven, R. Wazir, op. cit.

3C. Sellick, op. cit.
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Based on literature sources and research done so far on this subject*, we
can conclude that there are several types of care for children without parental
care on the territory of Europe. If we take as a criterion the existence of a kinship
relation between a foster parent and a child, we can talk about the division into
kinship and non-kinship foster care. Kinship foster care is the oldest form of
taking care for children without parental care, which includes situations in which
child care is taken over by his/her adult relatives. Non-kinship foster care, on
the other hand, is characterized by the absence of a blood or other relationship
between the child and the foster parent.

If we take the psycho-social development of a child without parental care
as a criterion, we can talk about traditional and special foster care. Traditional
foster care provides care for children without parental care whose psycho-social
development does not differ significantly from the development and growth of
children of the same age. On the other hand, special care is provided in the case of
children with serious emotional, psychological and physical difficulties, as well
as behavioural problems, and in this case the care is provided by foster parents
who posess specialized knowledge and who use different treatment methods and
techniques with these children. In some models, after the end of treatment the
child returns from the “therapeutic” to another foster family *°.

Depending on whether foster care is performed as a professional
activity or not, there is a division into professional and unprofessional foster
care. In addition to the above divisions, there are other types of foster care in
European countries, whose division can be made on the basis of the period of
fostering, such as emergency or crisis foster care and occasional-weekend foster
care that provides the child with protection during a crisis situation in to his/
her biological family, after which he/she returns to the parents. Crisis situations
can be: abandoning the child by the parents, gross neglect or abuse of the child,
preventing of parents from taking care of the child due to serious illness or death,
and the like. In some countries, as in the case of Croatia, emergency foster care
can last up to 30 days.

Additionally, weekend foster care is also present, which aims at a short
break for biological parents. This type of foster care is most often used with
children with developmental difficulties who are accommodated in specialized
foster care families.

3 M. Laklija, op. cit.
35 T. Jaukovi¢, T. Borisavljevié, M. Petrovi¢, Hraniteljstvo uz dodatnu inteziviu podrsku, Izazovi hraniteljstva na
pocetku 21 vijeka, zbornik radova, Beograd: Centar za smestaj 1 usvojenje, 2013, 33-53.
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Table 1: Types of foster care in some European countries

Relatives | Traditional | Special Professional | Crisis-short-term | Occasionally | Long-term
United
Kingdom
Sweden X X X
Finland X X
Netherlands | X X X X X
Scotland X X X X
France X X X X X
Poland X X X
Hungary X X X X
Italy X
Austria X X X X
Slovenia X X X X X
Croatia X X X X X X
Serbia X X X X
Montenegro | X X X

It can be concluded from Table 1 that kinship foster care is mostly
present in European countries, while long-term foster care is the least present.
Professional foster care is present in most European countries. In addition to the
above-mentioned foster care divisions, the circumstances of the child’s placement
in the foster family can also be taken as a criterion, so we have foster care with
the consent of the parents and by the court decision, which is represented in
Italy*¢ and Great Britain, where the children in 48% of cases are accommodated
based on a court decision®’.

2. Requirements and Models of Professional Foster Care in Europe

If a person wants to become a foster parent, he/she must meet certain
requirements. These requirements can be divided into two groups. The first group
consists of general requirements aimed at protecting the best interests of the child,
and they primarily relate to the age and psycho-physical health of the potential
foster parent. In most European countries, a minimum envisaged age limit is a
maturity. The exception in this case is Hungary**, which as a requirement provides
for a minimum age limit of 24 years of age. In some countries, as in Sweden and
Italy, the years of life are not decisively mentioned, but an assessment of the
maturity of the potential foster parent is made and his/her understanding of the
needs of the child.

In addition to specifying general requirements, obstacles for obtaining the
status of a foster parent are also mentioned in all countries. Thus, the foster parent
can not be a person who has been deprived of his/her business ability, a person
deprived of parental rights, persons against whom the procedure was conducted
due to domestic violence, as well as persons convicted of criminal offenses

3M. Ajdukovié, op. cit.

37N. Zegarac, op. cit.

3% S. Laleta, K. Kotulovski, Profesionalizacija hraniteljstva u hrvatskom i uporednom pravu: radnopravni i
socijalnopravni aspekti, Djeca 1 mladi u alternativnoj skrbi, zbornik radova, Sveuciliste u Rijeci, 2017, 75-100.
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concerning abuse or maltreatment of children. In addition to the aforementioned
obstacles, in the case of a professional foster care, a kinship is also considered
as an obstacle for the conclusion of a contract with a foster parent. This means
that a professional foster parent and foster family members can not be related to
a foster child.

Special requirements may concern professional competence of potential
foster parents, their marital status and financial situation. When it comes to
professional competence, in most countries it is required that potential foster
parents successfully complete the “preparatory training” for the role of foster
parents, and in some countries, as in the case of France, this training also
includes psychological processing and assessment of foster parent social skills.
In a number of European countries, possessing of special professional skills is
required of potential foster parents. One of the reasons for this is the change in
the population of children and young people involved in foster care, as research
shows that there is an increase in the number of those who have experienced
abuse and neglect in their own family*’, so it is essential that foster parents have
some extra skills, i.e. special competences. Thus, in Poland and Slovenia, it is
foreseen that foster parents must have at least secondary education, while in
some countries (Finland) in professional foster families, at least one foster parent
must have the knowledge and skill related to the health, social or educational
system or as a condition an experience in children’s homes is required (as in the
Netherlands). Similar requirements are also foreseen in Croatia, so that the Law
on Foster Care of Croatia (“Official Gazette” No. 90/11) stipulates that a person
may be engaged in foster care as an independent professional activity, if he/she is
an expert in the field of social work, social pedagogy, psychology, speech therapy,
educational rehabilitation, work therapy, education and medicine, or if he/she is a
professional worker in the field of social protection trained to provide specialized
additional services to the user. Some countries, such as Austria, as an additional
requirement set the knowledge and skills of “crisis management”. Special skills
and knowledge are required in the case of care for children requiring special
care, for example, a severely mentally or physically disturbed child, a child with
serious disoriental personality disorders, young people who are dependent on
psychoactive substances, and the like.

In terms of marital status, the foster parent can be a single person, a married
couple, a couple living in an extramarital community, while in some countries,
like in the Netherlands and Scotland, it is required that they come from a family/
partnership in which family-friendly relations prevail. In some federal states of
Austria, foster parents can also be persons living in the same-sex community.

Special requirements may also apply to housing, social and other
conditions that will provide adequate protection to the child. Thus, in Austria, it
is required that foster parents have good financial situations and their own source

M. McHugh, A. Pell, Reforming the Foster Care System in Australia, A New Model of Support, Education and
Payment for Foster parents (A Call to Action for State and Federal Governments and Community Sector Organisations),
2013, downloaded 10.11.2022. from: http://www.  berrystreet.org.au/Assets/2583/1/ProfessionalisedFoster
CareSystemfullpaper. pdf
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of income. A similar solution exists in Croatia, where, among other things, it is
required that the minimum monthly income for the support of a single foster
parent or foster parent and foster family members must be 70% higher than the
amount for the support provided for in the Law on Social Welfare (Article 18,
paragraph 4 Law on Foster Care).

In addition to the above, the foster parents can perform this activity
as the only activity or as a main occupation. In the case that foster care is the
main occupation of a person, his/her professional status is regulated in different
ways. Thus, in most countries of the European Union, professional foster care
is represented, which implies a contractual relationship and a fee for doing
business. In doing so, professional foster care can be arranged differently. In a
number of countries, such as Slovenia, Croatia and France, the foster parents
may be employed on the basis of employment contracts, while in other countries
they exercise rights on the basis of a contract not based on employment. In most
countries, foster parents are hired on the basis of a foster care contract (United
Kingdom, Austria, Slovenia, Serbia, Croatia), on the basis of which they receive
remuneration for work, but such a contract does not provide them with the status of
employees and exercising of employment rights (right to limited working hours,
breaks, absences, trade union organization, collective bargaining, etc.). There are
also differences within the countries that provide for these types of contracts. An
interesting example is Slovenia, which provides the possibility for foster parents
to decide whether to perform this job as the only activity or along with their basic
profession. If foster care is performed as the only activity, in this case, the foster
parent cannot perform any other job, and must fulfill one more condition: to have
at least three persons in the accommodation. Specific solutions exist in Austria,
where prevails a doctrine according to which the protection and nurture cannot be
included in the employment contract®. But, in some provinces of Austria, there is
a variety of practices, because the foster parents also performs activities that are
not related to protection and education, but are closely related to them, such as:
regular training and supervision; follow-up contacts with parents; talks on the flow
of fostering; keeping records, house visits conducted by the employer; adherence
to the prescribed therapy and application of therapy instructions; cooperation
with competent bodies and institutions. These jobs, foreseen by the Collective
Agreement for the Social Services of 2015, are called social-pedagogical jobs
and serve as a criterion for determination of the professionalism of foster care.
For performing social and pedagogical work special contracts are concluded,
which in different provinces have different names: employment contract,
mandate contract, etc. Thus, in the Province of Styria, these contracts are called:
“free contracts of service for performing quality assistance and measures within
the foster care relationship”, while in other provinces employment contracts or
service contracts are concluded for performing these tasks. It can be concluded
from the above, that there are two types of contracts in Austria that provide for the
protection of children: a foster care contract and other contracts which include the

8. Laleta, K. Kotulovski, op. cit.

|2023 80



Vesna Simovic-Zvicer, Trends and challenges in the development of foster care in European countries

performance of social and pedagogical work. Some authors, such as Geserick?,
discussed the content of contracts for performing of social and pedagogical
work, putting into the forefront the content of the foster care contract, that is,
the fact that they, besides the main ones, also define some minor obligations
of the foster parents. In this regard, Geserick considers that, in spite of the fact
that the foster care contract and the contract on the performance of social and
pedagogical obligations are closely linked, the secondary obligations under the
foster care contract cannot be regulated by independent contracts. This is because
the protection of the welfare of the child is the goal of foster care, and the editing
of the content of the foster care contract, including the secondary obligations,
is the subject to the cogent norms of the family law. This means that the foster
parents are obliged, on the basis of these contracts, to perform also those jobs that
do not represent the protection and nurture of the child in the narrow sense, but
without which the execution of the foster care contract cannot be possible.

There are also differences regarding the rights of foster parents to the
payment of contributions for compulsory social security (pension and disability
insurance, health insurance and unemployment insurance). Thus, in a number
of countries (Slovenia, Serbia, Croatia, etc.), professional foster parents have
contributions for compulsory social security (which base is the fee earned as
foster parents). In Slovenia, foster parents are entitled to pension and disability
insurance (Article 19, paragraph 5 of the Law on Pension and Disability Insurance,
“Official Gazette of the Republic of Slovenia”, Nos. 96/12...102,/15), the
compulsory health insurance (Article 15 of the Law on Health Care and Health
Insurance, ’Official Gazette of the Republic of Slovenia’, Nos. 72/06...47/15) and
unemployment insurance (Article 54, paragraph 1 of the Law on Labour Market
Regulation, “’Official Gazette of the Republic of Slovenia”, Nos. 80/10...47/15)
and rights in the field of protection of parenthood and family income (Article 8,
paragraph 6 of the Law on Parental Protection and Family Benefits, ’Official
Gazette of the Republic of Slovenia™, Nos. 26/14, 90/15). On the other hand, in
some countries, as it is the case in Montenegro, foster parents do not have the
right to payment of contributions for compulsory social security.

In addition to the model in which professional foster parents do not have
the status of employees, there is another model in the countries of Europe, which
is also known in the literature as the “French model of foster care”*. The basic
characteristic of this model is that foster parents have the status of employees. The
key reason that led to the professionalization of foster care in France, in addition
to striving to gain greater awareness of the work and significance of foster parents,
was the pressure of trade unions to address the problem of foster care isolation
when dealing with this activity®’. Foster parents in France received the status

4 Ibid.

2 Ibid.

V. Ramon, The French model for the professionalization of foster carers, Alternative forms of care for children without
adequate family support: sharing good practices and positive experiences (The proceedings of the ChildONEurope
Seminar on out-of-home children, Firenze, Istituto degli Innocenti, 2013. Downloaded from: http://www.childoneurope.
org/issues/publications/COEseries%207.pdf (1.11.2022.)
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of employed persons based on the Law on Maternity Supporters and Family
Assistants of 2005, introducing a new social care profession: “family assistants”
(fr. assistants familiaux). Family assistants conclude an employment contract and
exercise all rights from employment. The Law envisaged the conditions that need
to be met for the conclusion of the employment contract. Thus, before concluding
an employment contract, it is necessary to provide an accreditation, which is
carried out by public services at the level of local self-government. This procedure
involves compulsory training for a period of four months, within which, apart
from the training of potential foster parents, an assessment of the abilities of
the assistants and his/her foster care family is carried out. Accommodation is
granted for a period of five years, for a maximum of three children, and for four
children in the case of twins*. The first employment contract is concluded for
a fixed period of three months, after which (if not canceled) it is transformed
into an employment contract for an indefinite period of time. The amount of
foster care fee depends on the number of children in the accommodation, and in
addition to the fee, the foster parents have the right to remuneration of foster care
costs, such as: accommodation costs, food expenses, education, free activities of
the child, etc. Foster parents have the right to a 21-day vacation, during which
period the child is provided with temporary accommodation. The right to the
absence of a foster parent due to illness is also envisaged, for which period he/
she is entitled to a fee remuneration. Furthermore, the foster parent is entitled
to a shorter period of absence and for other reasons, for which time an adult
member of his/her family may temporarily replace him/her. Protection of the
foster parents’ employment status in France is also guaranteed by securing the
right to trade union organization. However, due to the specific nature of jobs that
foster parents perform as employees, the legal provisions on the limitation of
working time are not applicable on them®. In France, foster care as an alternative
form of child protection is highly developed, as confirmed by the fact that in 2010
this form of protection covered some 69,000 children, namely 53% of children
receive alternative protection*. This was preceded by a change in the paradigm
of foster care, which is the result of the comprehension of the placement of the
child as a therapeutic measure that includes the protection of the psychological
and educational nature, which rests on the permanence of persons important for
the child, with the help of the multidisciplinary team*’, which led to ranging
of foster care from ‘“‘substitute accommodation” to “supplementary parenting”.
In addition, the demands of trade union unions, the tendency for foster parents
to gain greater recognition and the need for wider theoretical knowledge and
greater awareness of children in protection significantly contributed to the
professionalization of foster care®.

48, Laleta, K. Kotulovski, op. cit.
43V, Ramon, op. cit.

4 Ibid.

478. Laleta, K. Kotulovski, op. cit.
V. Ramon, op. cit.
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The third model of regulating the status of foster parents is through
self-employment. Self-employed are the category between the categories of
workers and entrepreneurs. Their basic characteristic is that they are the so-
called economically dependent persons (workers) who, on the basis of civil law
contracts, personally perform independent work, for the fee, in a longer period
of time, under conditions of economic dependence and do not employ workers®.
The labour legislation is partly applied to these categories of persons in terms of
their rights and obligations. The model of self-employment of foster parents is
especially developed in the United Kingdom, where foster parents can have the
status of self-employed, in accordance with tax regulations which are applicable
to the taxation of their fees®. It can be said that self-employment is the most
advanced model of foster care since it overcomes the shortcomings of the so-
called “French model”, provides the economic stability of the foster parent and
his/her motivation to engage in this activity. Its representation in the United
Kingdom is understandable, since in this country family accommodation has a
long tradition. The beginnings of family accommodation in the United Kingdom
are related to mass evacuation of children from large cities during the Second
World War in order not to become victims of bombing, so they were placed in
the cities in the interior of the country. Although in the actual case it was not
about the accommodation of children without parental care, the experiences
gained during the Second World War affected the further development of family
accommodation in Britain. In this regard, some bad experiences during the war
events resulted in poor practice in the development of family accommodation.
Thus, after the war, until the 1960s of the last century, the family accommodation
of older children was not considered as a good solution, because it was thought
that it could cause a conflict of loyalty to natural parents and foster parents. For
babies and infants needing short-term care, priority was given to accommodating
in the institution, given the potential possibilities of “attachment” of babies to
the person who replaced the mother’!. For these reasons, pre-school and juvenile
school age children were referred to family accommodation. This practice
changed after the Commission report, which in 1947 examined the conditions
of life of children without parental care, pointing to the worrying situation in
institutions for accommodation of children without parental care®?. The first legal
text dealing with the protection and promotion of the position of children on
family accommodation in Great Britain was adopted in 1989 under the influence
of the UN Convention on the Rights of the Child, i.e. because of the need to
comply with the solutions contained in the Convention. This law especially
emphasized that every child in a family accommodation is precious for the
community, which is why its well-being is of vital importance, making the child’s

1. Grgurev, Ugovor o radu, Radni odnosi u Republici Hrvatskoj, Zagreb, Pravni fakultet u Zagrebu, 2007, 1-46.
°Dz. Rouz, Drustvena zastita u privatnoj sluzbi — staranja o tudoj deci pod okriljem vlastitog doma, 1zazovi hraniteljstva
na pocetku 21 vijeka, zbornik radova, Centar za smestaj i usvojenje, Beograd, 107-117.

51 G. James, Iskustva u praksi porodicnog smestaja u Evropi i Velikoj Britaniji, Socijalna politika i socijalni rad, br.
4/96,138-154.

S2M. Velji¢, Razvoj porodicnog i domskog smestaja, Beograd, 1975, 85.
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needs to be outside the needs of his parents®. Establishment of the International
Foster Care Organization is linked also for Great Britain, which is founded in
Oxford in 1979 with the aim of better linking of related organizations through
the international network in order to facilitate the exchange of information as
quickly as possible, to initiate and support aid programs for children without the
proper care of parents, as well as to educate specialists and volunteers in the field
of foster care®. The model of foster parent as an entrepreneur is also represented
in Slovenia, whose Law on the Foster Care of 2002 (See: “Official Gazette of the
Republic of Slovenia”, Nos. 110/02...109/12) stipulates that foster parents may
perform this activity as the only profession, i.e. as an independent professional
activity. In addition, there is a register of persons in Slovenia who perform the
foster care activity as a profession, run by the ministry in charge of the family.

Foster parents who have a professional contract, other than the right to
earn, also have other rights deriving from employment, such as: the right to
vacations and leave. Particular importance is given to exercising the right to a
foster care leave, which in some countries, such as the case in Austria, equates
with the right to maternity leave in terms of the duration and rights of employees
during the leave *°.

When it comes to working hours within which the contract is concluded,
in some countries like in Croatia, it is allowed the foster parent to conclude a
part-time employment contract, so that he/she may have additional employment
contract in order to exercise the right to work full-time. The possibility of working
part-time is also foreseen in Austria, but according to the Collective Agreement
for Social Services of 2015, working hours do not refer to the time when the
foster care work is carried out, but the one in which the foster parents perform the
social-pedagogical tasks linked closely with them?.

3. The challenges of foster care in the countries of Europe

Foster care as a non-institutional form of protection of children in modern
conditions faces numerous challenges. One of the key challenges for foster care
in the European countries is the rapid deinstitutionalization, which has resulted
in an increase in the number of children who need some of the alternative forms
of care. This further results in a change in the structure of children who are
accommodated in foster families. Research has shown that in recent years the
number of children with behavioural problems in the family has been increasing.
Research also highlights that among the reasons for the placement of children in
foster families the abuse and neglect of children within their biological families
are the most significant®’.

3 @G. James, op. cit.

34]. Jankovi¢, Djeca iz hraniteljskih obitelji, Revija socijalne politike, 1994, 1(3), 310-326.
8. Laleta, K. Kotulovski, op. cit.

3¢ Ibid.

S"M. McHugh, A. Pell, op. cit.
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All of the above points to the fact that, in addition to the challenges of
foster care as a non-institutional form of child protection, there are challenges
encountered by foster parents themselves. Changing in the structure of children
who need the accommodation in foster families necessarily leads to a change in the
role of foster parents. This primarily relates to the need for foster parents to have
specialized knowledge in working with particular categories of children (such
as children with developmental difficulties, children with behavioural problems,
etc.). Such specialized knowledge is most often recognized through the special
conditions that must be met by potential foster parents, which are foreseen in the
laws of most European countries. In addition, in order to perform quality work,
the focus of the foster parent can not only be to work with a child who needs
protection, but it is necessary to cooperate with his/her biological parents (if any).
No less important is the cooperation of foster parents with social workers, which
according to some research is a key condition for successful provision of child
protection’®. In addition, the foster parent obligations also relate to certain formal
aspects of foster care, which implies their giving of testimonies in the court,
participation in meetings concerning the supervision and planning of the child’s
accommodation, assessment of the behaviour of the child, and the like®.

In this regard, the challenge faced by individual countries is the need to
provide appropriate standards in the provision of foster care service, as well as
the continuous monitoring of the work of foster parents. Regarding the quality
of service provision, it is also the obligation of the state to provide foster parents
with continuous improvement and acquisition of new knowledge and skills,
either through their bodies or in cooperation with specialized agencies for foster
parents. One of the important segments for the development of foster care is the
exchange of experiences among foster parents, where important support could be
obtained from professional foster care associations, which in European countries
are still not organized at a satisfactory level.

One of the important challenges of foster care is the insufficient supply
of foster care accommodation, which is why in the recent time some authors
consider that as the crisis of foster care®.

All of the above indicates the need to find mechanisms to stimulate
potential foster parents to carry out this activity. One of the mechanisms for this
is the professionalization of foster care. Professionalization of foster care as an
alternative form of protection of children without parental care has advantages
and disadvantages. The disadvantages of such foster care professionalization
reflect in giving of the priority to academic education (given that compulsory
requirements in terms of professional qualifications are predicted) in relation to
the emotional dimensions of protection. Furthermore, some authors argue that
foster care has always been considered as altruistic, voluntary and unprofessional
activity, and bearing in mind the importance of emotional effects in foster

8 D. Kirton, Step forward? Step back? The professionalisation of fostering, Social Work & Social Sciences Review,
2007, 13 (1), 6-24.

8. Laleta, K. Kotulovski, op. cit.

6 Ihid.
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care they dispute the possibility of treating foster care as a profession®'. Such
understanding leads to the need to answer the question: should priority be given
to the rights of the foster parent as an employee or the best interests of the child?
Thus, some authors believe that a professional foster parent provides protection
for his/her own interest, because his/her motive is the money, which prevents the
existence of emotional dimensions of protection, as in such a situation children
feel that the foster parent “just does his/her job™®?. On the other hand, authors who
advocate for foster care professionalization treat the remuneration for work as a
measure of the work of foster parents, but not as an exclusive motive for work®.

As regards this issue, it should be kept in mind that the legal status of the
foster parent affects his/her motivation in work, and this further has an indirect
impact on the well-being of the child on foster care®, since an essential feature of
foster care is the development of a relationship which is similar to the relationship
between biological parents and a child, as well as the involvement of a child in
a shared life. A significant contribution to understanding of the relation between
the motivation of the foster parent and the best interest of the child was made by
the Supreme Court of Austria in 2011, through the interpretation of the criteria
for the existence of foster care:

- First: it is really a matter of protection and upbringing, and not just
the intention to do it. In addition, protection includes the protection of
physical integrity and health, as well as direct supervision, while the
upbringing involves the development of physical, psychological, spiritual
and moral strength, the improvement of tendencies, abilities, aspirations
and opportunities for the development of a child, and his/her school and
vocational education.

- Second: there must be at least an intention to create a relationship that
will be similar to the relationship between biological parents and a child,
from which it follows that the development of an emotional relationship
between a child and a foster parent is a prerequisite for the appearance of
a foster care relationship®.

Benefits of the foster parents as employed persons are that in this way the
foster parents are provided with a permanent source of existence and a better social
status. Thus, it contributes to the development of foster care as an alternative form
of child protection, as the foster parents are motivated to perform these activities.
Also, regulating the employment status of foster parents and their equalization
with other employees has positive effects on the labour market as this contributes
to the reduction of the unemployment rate through inclusion in the labour market
of unemployed persons, especially women, as some studies show that everyday

o1 Ibid.

2 G. Schofield, Professional foster carer and committed parent: role conflict and role enrichment at the interface
between work and family in longterm foster care, Child and Family Social Work, 2013, 18, 46-56.

% D. Kirton, op. cit.

%M. McHugh, A. Pell, op. cit.

S, Laleta, K. Kotulovski, op. cit.
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care of the child on foster care is most often performed by a woman®. Moreover,
the work of foster parents in this way becomes socially recognizable, and foster
parents are encouraged to learn and exchange knowledge®’.

Conclusion

Implementation of foster care as a form of protecting children without
adequate parental care is a kind of civilization progress and the expression of
recognizing the needs and rights of the child to grow up in a family environment.
In modern conditions, due to rapid deinstitutionalization, the population of
children on foster care is very heterogeneous, with different needs and reasons
for care, which requires specific knowledge and skills from potential foster
parents while working with children. Therefore, national legislation in European
countries stipulates that, in addition to the general conditions (relating to the age
and psycho-physical health of a potential foster parent), potential foster parents
must also meet special requirements that may relate to the professional capacity
of potential foster parents, their marital status and financial situation. Besides that,
in order to ensure the protection of the best interests of the child, all legislations
also provide for impediments that prevent certain categories of persons (such as
perpetrators of sexual abuse and child neglect) to be foster parents.

The foster care institute in the countries of Europe is regulated in different
ways. In the countries of the Eastern and Central Europe, this institute is still
not sufficiently developed and regulated by the laws that treat a number of other
categories of social protection subjects. On the other hand, in a number of
countries, foster care is regulated by special regulations and in that way this form
of protection of children without parental care has become significant.

Foster care in European countries is carried out by various institutions
(publicservices, privateagencies, religious organizations, non-profitorganizations,
etc.). In most countries professional foster care is represented, which includes
a contractual relationship and a fee for doing business. Furthermore, the legal
status of professional foster parents in European countries is regulated in three
ways: foster parents can perform this activity out of work, as employed persons
or through self-employment. Professionalization of foster care, regardless of
any theoretical challenges, is one of the models of deinstitutionalization of
social protection for children without adequate parental care, as well as one of
the possible answers to the challenges that both foster parents individually and
state face. Besides that, the professionalization of foster care enables including of
unemployed persons in the labour market, in particular women who are interested
in performing foster care.

6 C. Geserick, W. Mazal, E. Petric, Die rechtliche und soziale Situation von Pflegeeltern in Osterreich (Juristische
Expertise und empirische Erhebung), 2015, p. 128, downloaded from: http://www.oif. ac.at/fileadmin/OEIF/
Forschungsbericht/ fb_16_pflegeeltern_in oesterreich.pdf (15.11.2022.)
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Introduction

The important milestones of the development of labour law in Slovakia
included the “Velvet Revolution”, which took place in 1989, allowed a non-
bloody exchange of political elites, a transition from totalitarianism to democracy,
as well as a transition from a centrally managed economy to an open market
and socially oriented economy. In the health sector, the transformation from
“Semashko” model based on redistribution of taxes to “Bismarck” model of
compulsory healthcare insurance? took place. Privatization and decentralization
of society have taken place, as well as major reforms of the legal system?,
healthcare system, healthcare management and the whole social sphere. The
Slovak Republic (hereinafter referred as the “SR”) was founded in 1.1.1993 by
separation from Czechoslovakia. Since 1 May 2004, the SR has been a member
state of the European Union; and the EU law, together with international treaties,
which the Slovak Republic has ratified, have a great impact on the current form
of labour legislation, as well as on the legal conditions for the pursuit of the
medical profession.

Healthcare is provided to patients by healthcare providers primarily in
outpatient healthcare facilities and in institutional healthcare facilities. Compared
to the previous period before 1989, when there was a monopoly of the state in
the healthcare sector?, there is currently a plurality of healthcare providers: Some
are contributory or budgetary organizations within the constitutive competence
of state authorities, cities or self-governing regions. Others exist in the legal form
of companies. Certain types of NGOs are also authorised to provide healthcare,

"' A centralized “Semashko” model of healthcare system had been introduced in the 50s of the 20th century in Czecho-Slo-
vakia to protect social rights of people and lasted 40 years. The process of “sovietization” is coined by a legal scholar and
historian Jakub Rékosnik to describe political processes that led to a specific model of a welfare state in Czechoslovakia
according to the former Soviet Union. RAKOSNIK, J. 2010. Sovétizace socidlntho stdtu. Lidové demokraticky rezim a
socidlni prava obcanii v Ceskoslovensku 1945-1960. (Sovietization of a welfare state. People’s democratic regime and
rights of citizens in Czechoslovakia 1945-1960). 1st edition. Prague: Karolinum.

2 Act No. 7/1993 Coll. on the establishment of National Insurance Company and on financing of healthcare insurance,
sickness insurance and pension insurance. Recently, regulated by the Act No. 580/2004 Coll. ‘On healthcare insurance
and on amendments and supplements to the Act No. 95/2002 Coll. And on amendments and supplements to certain
acts”, as amended and the Act No. 581/2004 Coll. ‘on healthcare insurance funds, surveillance over healthcare and on
amendments and supplements to certain acts’, as amended.

3CAPIKOVA, S. 2005. Medzi poriadkom a chaosom: pravo v obdobi post-komunistickej transforméacie na Slovensku
(Between order and chaos — law in a period of post-communist transformation in Slovakia). Sociologicky c¢asopis/Czech
Sociological Review. Vol.41. No. 4, pp. 617- 640. [Accessed: March 1, 2023] Available from: https://sreview.soc.cas.cz/
artkey/csr-200504-0006_between-order-and-chaos-law-in-the-period-of-post-communist-transformation-in-slovakia.
php

“ Between 1948 — 1989, activity of other than state or state-controlled organizations in healthcare were illegal. Only
state authorities were authorized to establish a healthcare setting. All healthcare professionals had employment status
with healthcare providers who were established and funded by the state. CAPIKOVA, SILVIA - FALISOVA, A. - MO-
JZESOVA, M. - KOSTICOVA, M. - NOVAKOVA, M. 2020. Development of hospice care in the context of modern-
ization of healthcare in Slovakia since 1948 until COVID-19 pandemics. Zdravotnictvo a socidlna praca/Health and
Social Care. Vol.15. 5(2020), pp. 240- 250. However, for the 1st half of the 20th century the system of health and social
insurance had been typical — see in detail FALISOVA, A. 1999. Zdravotnictvo na Slovensku v medzivojnovom obdobi.
(Healthcare system in Slovakia in the interwar period). 1st edition. Bratislava, Veda.
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in particular palliative care. Municipalities and registered churches are entitled to
set up NGOs, and at present a network of such NGOs has been established which
provide healthcare through their employees, as well as volunteers, especially in
the field of hospice care.

However, physicians are also employed in managerial and expert activities
in the state administration — for example in ministries or in regional public
health offices that support preventive and occupational medicine.” Physicians
also provide healthcare in healthcare facilities which are within the constitutive
competence of the Ministry of Justice®, the Ministry of Interior’ or the Ministry of
Defence® to employees of these departments, or in the army, or to persons serving
a prison sentence.

At present, the profession of a physician is a medical profession that
can be exercised as a liberal profession in the form of self-employment’, in an
employment relationship or in a similar employment relationship'’, as detailed in
scheme 1.

Figure No.1. Options of employment status of physicians in Slovakia.
Source: Silvia Capikova and Maria Novakova, 2023.

direct
application
of Labour Code
delegated
Dependent Work application
of Labour Code

subsidiary
Self-employment application
of Labour Code

Physician

The employment status of a physician in the Slovak Republic is not
regulated uniformly, on the contrary, the conditions of employment of physicians
and working conditions are very diverse depending on the type of employer. It
is complicated to be well versed with the legal regulation system. Individual
employment relationships are regulated differently in the business and non-
business sphere in the Slovak legal system. Dependent work may be carried out

>Under the provisions of the Act No. 355/2007 Coll. on protection, promotion and support of public health, as amended
(the Act on public health).

¢e.g. Hospital for accused and convicted and Institute for the execution of prison sentence Trenéin.

"e.g. Hospital of St. Michal, a.s., Bratislava.

8¢.g. Central Military Hospital of the Slovak National Uprising Ruzomberok — Faculty Hospital.

°Based on the permission to operate a healthcare facility or under a license or under a trade license. §3 paragraph 4 of
the Act No. 578/2004 Coll. 1. Act 578/2004 on healthcare providers, healthcare workers, professional organizations
in the healthcare and on the amendments and supplements to certain acts, as amended.

1083 paragraph 4 of the Act No. 578/2004 Coll.
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in employment or on agreements performed outside employment. In the non-
business sphere, it can be performed in an employment relationship based on the
Act on the performance of work in the public interest, which acts as subsidiarily
in relation to the Labour Code and regulates the duties and remuneration of
employees more strictly. However, a physician may also perform dependent
work in civil employment, or on the basis of a service contract, or on the basis of
a service order, with the delegated scope of the Labour Code.

Inaddition to the provision of healthcare, scientific activity and pedagogical
activities under specific regulations, and the management and organization of the
provision of healthcare may be part of the exercise of the medical profession.

The essential conditions for the exercise of the medical profession!! of a
physician are:

a) legal capacity in its entirety,

b) medical capacity,

¢) professional competence;

d) integrity,

e) registration in the Slovak Medical Chamber.

In the following chapters, we will focus on the definition of the term
dependent work, which represents a uniform basis for defining the status of an
employee, and subsequently on the comparison of the occupational status of a
physician in the exercise of the medical profession, depending on the scope of
application of the Labour Code to regulate working activities. The analysis is
based on the legal status valid on March 15, 2023.

1. The concept of “dependent work” in the Slovak labour law

In terms of legal certainty, i.e. that the parties know whether a given legal
relationship falls within the field of labour law and whether the entities have the
rights and obligations of the employee and employer, the definition of ‘dependent
work’ is crucial. The basic code of labour law in Slovakia is the Act No. 311/2001
Coll. The Labour Code, as amended, defines conceptual features for the work
performance to be defined as dependent work: the employer’s superiority and
the employee’s subordination, the employee’s personal performance of work for
the employer and on behalf of the employer, the existence of the employer’s
instructions and the determination of working hours by the employer.!?

It is the legal definition of dependent work that makes it possible to
distinguish it from a business which, under the Commercial Code, means a
continuous activity carried out independently by an entrepreneur in their own
name and on their own responsibility for the purpose of achieving profit or for the
purpose of achieving a measurable positive social impact in the case of economic
activity of a registered social enterprise. '*

11§31 Act No. 578/2004 Coll.

1281 par. 2 of the Labour Code.

3TOMAN, J. — SVEC, M. — RAK, P. 2020. Pracovné pravo v suvislostiach. (Labour law in the context). 1st edition.
Bratislava: Friedrich Ebert Stiftung, representation in SR, p.11.
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The subject of individual employment relation in Slovakia is a work
performed by a natural person for a natural or legal person which fulfills the
features of dependent work.!* Dependent work has to be based exclusively on
contract or agreement types enacted in the Labour Code, or referred especially
in §2 and §3 as relation with the subsidiary or delegated scope of the Labour
Code. Civil contract or business contract models shall not be used for work which
fulfills the features of dependent work as defined in the Labour Code, such work
should be considered as dependent work."> Performance of work which poses
features of dependent work based on civil or business contracts can be assessed
as illegal work by national labour inspection authorities'¢, or as a forced trade.

The concept of dependent work as a crucial concept of labour law can be
analysed from theoretical point of view in more detail, referencing the case law."”
However, due to the limited space of the manuscript, just a few details are highlighted.

The employment relationship shall be bound exclusively to the person
of the employee who must perform the agreed work in person. “The employer
takes into account not only his professional qualifications and experience, but
also employee personality traits when choosing an employee. Therefore, an
employee is not only a unit of performance or service exchanged for a salary.
The employee may not be represented in the performance of the work agreed
in the employment contract by another person. It is also not possible for a third
party to accede to the employment relationship or have the rights and obligations
of the employee transferred to it. The employee’s heirs also enter into the rights
and duties of the employee only to a limited, legally expressly regulated extent.
In addition, the establishment of employment is based on a certain relationship of
mutual trust between the employer and the employee. The employee relies on the
employer to provide a long-term job for the employee and to pay the employee
properly for his/her performance. The employer, in turn, assumes some loyalty of
the employee toward his company.”!®

Despite the fact that clinical decision-making of employed physicians while
delivering healthcare to patients is rather autonomous from the employer, there is
persistent prevalence of the employer in other aspects of organization of work which
differentiates an employed physician from a self-employed practising physician.

Unlike business, the time of performance of work is not determined by
the employee himself. “The performance of the employee’s work is determined
in a qualitative contract by the type of work and its concise characteristics,
the determination of working time determines the required work performance

1481 par.1 of the Labour Code.

15§81 par.3 of the Labour Code.

1The Act No. 85/2005 Coll. on illegal work and illegal employment and on the amendments and supplements to certain
acts, as amended.

'"E.g., LACKO, M. 2012. Socidlnopravny kontext pojmu zavisla praca (Socio-legal context of dependent work). In:
Pracovni pravo 2012. (Labour law 2012) Brno: Masaryk University, p. 152-163, also BARANCOVA, H. et al. 2017.
Zakonnik prace. Komentdr. (Labour Code — Commentary) Ist edition. Bratislava: C. H. Beck, 2017. Also KROCKOVA,
K. —GRANCOVA, B. 2018. Judikatura v pracovnopravnych veciach. (Case law in labour relations). 1st.ed Bratislava:
Wolters Kluwer.

BTOMAN, J. - SVEC, M. — RAK, P. 2020. op. cit., Pp.9-10.
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in quantitative terms. Working time is a period of time in which the employee
makes his workforce available to the employer and submits to his disposition
authority.”” Labour law defines the maximum permissible working time of
employees, taking into account the specificities of certain professions, as well
as the rest time for shift work, thereby protecting health and private sphere of
the employee. At the same time, this legal limitation is the prevention of abuse
of the right — the employer must not force the employee to act as a contractor
in relation to the same employer or an intermediate. That provision prevents
the employer from requiring an employee, who has worked on the maximum
legally permitted working time and overtime within a given month, to work with
the same employer for additional hours (e.g. on weekends in a hospital) as an
independent individual contractor.

The definition of dependent work in Slovakia is formulated in the Labour
Code and is addressing those “who perform work or provide services to other
persons within the legal framework of a civil or commercial contract, but who in
fact are dependent on or integrated into the firm for which they perform the work
or provide the service in question” and should provide them broader scope of
job security and social protection, in accordance to the policy of International
Labour Organization, such as paid sick days or parental leave, holidays, and other
benefits offered by labour law.

The employee performs work for the employer and on behalf of the
employer, i.e. “the employee performs work in relation to third parties for
(and on behalf of) the employer. Thus, the employee does not bear the risk, but
also benefit from the result of his or her work. Indirectly, the principle that the
employee is not responsible for the employer’s business risk is also reflected
here, because the work is carried out for and on behalf of the employer.”?! In the
case of physicians, this means that the responsibility for improperly provided
healthcare is borne by the healthcare provider who employs the physician, and
the physician as an employee is responsible only to the employer and only for
culpable breach of work duties.

2. The employment status of physicians under the Labour Code

2.1. Employment status based on the employment contract

Pursuant to § 1 par. 3 of the Act No. 311/2001 Coll. the Labour Code (“the
Labour Code”), dependent work may be performed exclusively in an employment

relationship, in a similar employment relationship or, exceptionally, under the
conditions established in this law, “also in other employment relationships.”*

19 TOMAN, I. - SVEC, M. — RAK, P. 2020. op. cit., Pp.10

2 International Labour Office (ILO). 2003. The scope of employment relationship, Report V, International Labour Con-
ference, 91st session, Geneva, p.6.

2ITOMAN, J. - SVEC, M. - RAK, P. 2020. op. cit., p.10.

22 *Other” employment relationships are relationships in which dependent work is also regulated by another legal reg-
ulation, but with delegated or subsidiary scope of the Labour Code, for example, a state employee relationship — the
civil service.
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The employer may only require information relating to the work to be
carried out by a natural person applying for the first job.”® The employer may
require a natural person who has already been employed to submit a work report
and an employment certificate.*

When hiring a natural person, the employer must not violate the principle
of equal treatment as regards access to employment. If the employer violates
these obligations when the employment relationship is established, the natural
person has the right to an adequate monetary compensation.>

The employment relationship shall be based on a written employment
contract between the employer and the employee, unless otherwise stipulated by
the Labour Code. If a special regulation provides for the choice or appointment as
aprerequisite for the exercise of the statutory body’s duties or an internal regulation
of the employer provides for the choice or appointment as a requirement for the
exercise of the function of a leading employee in the direct management scope of
the statutory body, the employment relationship with this employee is established
by a written employment contract only after his election or appointment.?

The employment contract shall contain the identification data of the
employer and the employee. The employer is obliged to agree with the employee
on the essential elements in the employment contract, which are:

a) the type of work and its brief characteristics®’;

b) place of work performance (municipality, part of municipality or other
designated place) or places of work performance, if there are more, or the rule
that the place of work performance is determined by the employee,

c) day of work start,

d) wage conditions. If the wage conditions are agreed in a collective agreement,
it is sufficient to refer to the relevant provisions of the collective agreement in the
employment contract, otherwise it is sufficient to refer to the relevant provisions
of this Code or special regulation. ® Remuneration for work can be agreed
individually, the Labour Code leaves considerable freedom of disposition to the
parties as regards remuneration. However, the salary may not be lower than the
minimum wage under a special regulation.”

Main obligations of employees in an employment relationship based on an
employment contract include: a duty to perform work personally, responsibly and
properly, to comply with the agreed conditions, to comply with legal regulations
and those other regulations with which they have been properly familiarized with,

2 Pursuant to §42 par. 6, it is explicitly prohibited for an employer to require a natural person to provide information on
pregnancy, family circumstances, integrity (except for work where good repute is required under a specific regulation
or where the requirement of good repute requires the nature of work to be carried out by a natural person), on political
affiliation, trade union and religious affiliation.

24§41 par. 5 of the Labour Code

3§41 par.9 of the Labour Code

26§42 of the Labour Code

*"The type of work must be determined as an ongoing or recurring activity, not as a one-time result of the employee’s
work. See e.g. TOMAN, J. - SVEC, M. - RAK, P. 2020. op. cit., p.61.

28§43 par. 1 and 2 of the Labour Code

28119 par. 1 of the Labour Code
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to manage entrusted funds with due care, and to guard and protect the employer’s
property against damage, loss, destruction and abuse, and to notify the employer
in writing without undue delay of all relevant changes on the part of the employee
(such as a change of banking account, permanent residence, postal address etc.).

The employment relationship can be terminated by agreement, by notice,
by immediate termination, by termination in the probationary period. The
employment relationship agreed for a certain period of time shall be terminated
by the expiry of the agreed period. In the case of an employment relationship
of a foreigner or a stateless person, the termination of employment may occur
in connection with the validity of the residence permit and/or the employment
permit*®. The employment relationship shall cease to exist also by the death of
employee. In the case of an employee who has been temporarily assigned, the
employment relationship also terminates based on meeting the conditions under
§ 58 par. 7 of the Labour Code.

2.2. The employment status based on the agreements on work performed
outside the employment relationship

The Labour Code also allows dependent work based on ,,agreements on
work performed outside the employment relationship*®', which are subject of
regulation under the Part 9 of the Labour Code. These special types of contract
allow employers to react flexibly to the short-time need for work, however,
such agreements are considered an exceptional instrument®? with limited use,
as confirmed also by the national case law and decisions of National Labour
Inspection. In contrast to the employment contract, agreements are concluded
for a fixed period of time, for a maximum of 12 months, and must be included in
writing, under the penalty of invalidity. ,,Failure to comply with the written form,
provided that the employee performs the work, may result in the creation of a
reduced time employment relationship based on an orally concluded employment
contract or even illegal employment.**

The Labour Code differentiates following agreement types in its Section 9:
a) The agreement on the performance of work (in Slovak — Dohoda o vykonani
prace).** The extent of work for which this Agreement is concluded shall not
exceed 350 hours in a calendar year. The work performed by the employee for the
same employer under another work agreement is also included in the work extent.
With regard to this type of agreement, “questions arise regarding working hours
and the principles of giving instructions, superiority and subordination are also

30 Terms of stay and terms of employment for foreigners in Slovakia are regulated by the Act No. 404/2011 Coll. on
residence of foreigners, as amended.

31§81, par.3 of the Labour Code.

32§223, par.1 however the same par. states that ,,the “condition of exceptionality according to the first sentence does not
apply to the agreement on work activities for the performance of seasonal work under § 228a par. 1 subpar. b).’
33§VEC, M. —-RAK, P. - MESZAROS, P. 2022. Fair and transparent Working conditions in the Slovak Labour and Civil
Law. 1st edition. Hiirth: Wolters Kluwer Deutschland, p.78

34§ 229 of the Labour Code.
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strongly weakened, since the work is performed by the employee independently
(the employee is responsible for achieving the result). In the case of the agreement
on the performance of work, the work is defined by the result.”*

b) The agreement on working activities (in Slovak — Dohoda o pracovnej
¢innosti).*® Work activities may be carried out within a maximum of 10 hours
per week under an agreement on work activities. If it concerns the performance
of seasonal work under the catalogue of works set out in Annex 1b to the Labour
Code; for this purpose, the work agreement is referred to as an agreement on
work activities for the performance of seasonal work, the work activity may be
carried out for a maximum of 520 hours in a calendar year,

c¢) The agreement on part-time work for students (in Slovak — Dohoda
o brigadnickej praci $tudentov).’” An employee can only be a person with the
status of a high school student or a full-time university student and work based
on an this type of agreement can only be performed until the end of the calendar
year in which the employee turned 26 years of age. However, this agreement
is not applicable for the physicians, who have to be graduates of a vocational
training to meet the mandatory criteria under §33 of the Act No. 578/2004 Coll.,
as amended.

Although employment conditions differ, employees performing work on
the basis of agreements have to follow a similar scope of obligations as employees
who have an employment contract and disputes arising from these agreements
are heard in the same way as employment disputes.

However, all three types of agreements must follow limitations under § 223
of the Labour Code, e.g.: agreements also cannot be used if their subject-matter
are activities that are subject to protection under copyright law. The working
time of adult employees who perform work on the basis of agreements on work
performed outside the employment relationship may not exceed 12 hours within
24 hours. Employees who carry out work under agreements on work carried out
outside the employment relationship cannot be ordered or agreed with them on
emergency work and overtime work.

3. Labour law status of physicians with delegated powers of the Labour
Code

In the previous historical period (1948-1989), when Slovakia was part
of the Czechoslovak Socialist Republic, the concept of unity of employment
relations was applied in labour law. The employment conditions of employees
of the state authorities were governed by the Labour Code in force at that time.*®
Specific categories of civil servants, such as police officers, soldiers, who were in

35§VEC, M. - TOMAN, J. et al. 2019. Zdkonnik prdce. Zdkon o kolektivnom vyjedndvani. Komentdr Volume II. (Labour
Code. Collective Bargaining Act. Commentary Volume II.) Bratislava: Wolters Kluwer SR s. 1. 0., p. 194.

36§228a of the Labour Code.

37§§227-228 of the Labour Code.

38See e.g. BARANCOVA, H. - OLSOVSKA, M. - HAMULAK, J. - DOLOBAC, M. 2019. Slovenské pracovné prévo.
(Slovak Labour Law). 1st ed. Bratislava: Sprint 2.
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a service relationship with the state had a separate legal regulation. As a result of
democratization and decentralization of the exercise of state power, reduction of
state ownership of healthcare facilities was also carried out. Thus, the plurality of
types of employer entities exists recently, however, the state powers are performed
by employees in a special legal regimen of dependent work.

The legislation of civil servants relations is currently regulated in SR by
separate legislation, which regulate on the one hand, the performance of civil
service in a civil service relationship on the basis of a service contract, and on the
other hand, special types of civil service performed in a civil service relationship
based on a personnel order of the service office. The legal relations of employees
in the performance of civil service in civil employment or specific types of civil
service performed in service, for example, in police force, armed forces, fire and
rescue services, prison and judicial guards are covered by the Labour Code only
if specifically provided for in the specific regulation. In the case of the so-defined
substantive scope of the Labour Code, in terms of legal theory it is the delegated
scope of the Labour Code.* The legal regulation of civil servants is of public
nature and, unlike the Labour Code, uses ius cogens. The remuneration of civil
servants is regulated in individual laws, the employee is entitled to a functional
salary corresponding to his position in the organizational hierarchy, a tariff salary
that takes into account the years of service, and, where applicable, other salary
elements.

The labour relations of physicians who are employed, e.g. in the network
of regional public health authorities and perform tasks in the field of preventive
medicine, are governed by the Act No. 55/2017 Coll. on civil service and on
amendments and supplements to certain acts, as amended. The above-mentioned
legislation on the performance of the civil service applies in particular to
employees of state authorities exercising state authority and is adapted to the
Council of Europe’s recommendations and the case-law of the European Court of
Justice in order to ensure the professionalism and expertise of employees of state
authorities and is separate from the private law of employment relations in the
Labour Code. Physicians who provide medical care in armed forces, for example,
under the responsibility of the Ministry of Interior of the Slovak Republic, can
be in service, but can also act as so-called “civil” employees in the employment
relationship.*

The requirement to transpose the European Parliament and Council
Directive (EU) 2019/1152 of June 20, 2019 on transparent and predictable
working conditions in the European Union and the European Parliament and
Council Directive (EU) 2019/1158 of June 20, 2019 on the balance between work
and private life of parents and persons with caring responsibilities, repealing the
Council Directive 2010/18/EU) had resulted in several amendments to the Labour

3 The delegated scope of the Labour Code within the meaning of § 2 par. 2 will also apply to the performance of public
functions, for example the function of a judge, the function of a member of the National Council of the Slovak Republic,
the mayor of a municipality, etc.

4082 of the Decree No. 40/2010 Coll. on the organization of health care provision within the scope of the Ministry of
the Interior of the Slovak Republic.
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Code in 2022*'. However, their implementation for employees with the delegated
effect of the Labour Code remains an open challenge, given the specific nature of
the employee’s position.

4. Labour law status of physicians with subsidiary scope of the Labour
Code

The provision of healthcare is often carried out in health facilities, which
are budget or contributory organizations, or are directly within the founding
competence of the Ministry of Health of the SR. These are legal entities which are
not state bodies but carry out activities and tasks, which are in the public interest
and the state, as well as its inhabitants are interested in their implementation.
In theory, such organizations belong to the public sector, but the nature of the
work of employees does not meet the criteria that would allow such work to be
characterized as a civil service.

The starting law regulating the legal relations of employees and employers
in the public sector is the Act No. 552/2003 Coll. on the performance of work in
the public interest, as amended. The law does not apply to employees who perform
craft, manual or manipulative activities with a predominance of physical work for
the employer.* Employment relationships of employees in the performance of
public service work are covered by the Labour Code, unless otherwise provided
for in this Act or by a specific Regulation®, i.¢. the subsidiary scope of the Labour
Code. The salary issues of such employees are regulated by the follow-up Act
No. 553/2003 Coll. on the remuneration of certain employees when performing
work in the public interest, as amended. The salary of employees is basically
determined according to the scales of salary tariffs (salary tables) and depends
on the difficulty of work, the education achieved and previous experience, while
the employee’s salary rises with increasing experience. The resulting salary is
the sum of the tariff salary according to the respective scale and the individual
allowances to which the employee is entitled. Individual scales of salary tariffs
are increased based on the results of collective bargaining.

According to the current legislation, the Act No. 552/2003 Coll. regulates
the employment status of employees when performing work in the public interest
to a selected range of employers*, which are:

a) state authorities, municipalities, higher territorial units (VUC) and legal
entities to which the law confers the power to decide on the rights and obligations
of natural persons or legal persons in the field of public administration (e.g. Social
insurance company);

41 For the critical assessment of the latest amendments to the Labour Code, see SVEC, M. — RAK, P. - MESZAROS,
P. 2022. op. cit.

42 The criteria for the differentiation of these work activities are laid down in the Regulation of the Government of the
Slovak Republic No. 241/2004 laying down catalogues of work activities in the exercise of public service tasks and on
amendments and supplements thereto, as amended.

#§1 par. 5 of the Act No. 552/2003 Coll. on the performance of work in the public interest, as amended.

#§1 par. 2 of the Act No. 552/2003 Coll.
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b) legal entities established by the law (e.g. the Slovak National Council of
the Slovak Republic) and legal entities established by the state authority, municipality
or the VUC under the special law (e.g. hospitals, outpatient clinics, spas, etc.),

c) legal entities established by a state authority, the Fund of national
property (FNM) of the SR, a municipality or a VUC, if the equity participation or
the sum of the state’s equity participation, the FNM of the SR, the municipality
or the VUC is more than 67 %,

d) other legal entities established by a state authority, municipality or
VUC, for which the majority of the members of the management, control or
supervisory bodies are proposed by the founder.

Such employers are mainly inpatient healthcare facilities, especially
hospitals within the constitutive competence of the Ministry of Health, self-
governing regions or cities. Many of the healthcare facilities thus established
have the status of educational, academic medical centre and carry out vocational
training of students of medical and healthcare fields of study.

The public interest is defined as an interest which brings an economic
benefit or other benefit to all citizens or the majority of citizens. On the other
hand, personal interest is one that brings financial or other benefit to the
employee/persons close to him. A conflict of interests under this Act arises when
the employee prefers personal interest over the public interest.

A physician seeking employment in a healthcare facility where
employment relationships are regulated by the Act on the performance of public
interest work must meet, in addition to the basic legislative requirements that
each healthcare professional must meet in the pursuit of a medical profession
under §31 Act No. 578/2004 Coll. as amended, also the prerequisites for the
performance of public service work. This must be met by the employee at all
times during the performance of the work in the public interest. They are met by
a natural person who has:

- legal capacity in its entirety,

- integrity (integrity is proved by an extract from the criminal record not
older than three months, the employee is obliged to present the extract
also at the request of the manager. For the purposes of this act, a person
who has been legally convicted of any intentional crime, without having
to be a criminal offence related to healthcare, shall not be considered as
having integrity),

- meets qualification and specific qualification requirements, if required by
a special regulation;

- has medical fitness for work to be carried out, if required by a special
regulation,

- has been elected or appointed if this law or a special regulation provides
for the choice or appointment as a prerequisite for performing work in
the public interest.* The appointment is a prerequisite for performing the

4383 (1) (a) — (e) of the Act No. 552/2003 Coll., as amended, and this Act also determines further specific requirements
for teachers of religious education, etc.
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function of a statutory representative of a legal person established by a
state authority, e.g. a director of a healthcare facility established by the
Ministry of Health of SR.

Employees who are in employment with that scope of employers are
legally obliged to have different obligations to prevent corruption or other threat
to the public interest. Managers have e.g. the obligation to declare one’s assets
within 30 days of being appointed to the position, always until 31 March of each
calendar year to the extent legally defined on a prescribed form.*

Strict rules are laid down in the area of liability.*” The employer*® is obliged
to demand ex /ege compensation from the employee for the damage for which
the employee is responsible. Compensation for damage caused by negligence
may be determined by the employer by a lower amount than the actual damage
or by four times the employee’s salary or average monthly earnings. If the actual
damage caused by negligence is less than one functional salary or the average
monthly earnings of the employee, the amount of compensation must be at least
one third of the actual damage. If the actual damage caused by negligence is more
than four times the employee’s functional salary or average monthly earnings,
the amount of compensation must be at least one functional salary or the average
monthly earnings of the employee. If the employee has paid at least two thirds of
the amount of compensation determined, the employer may waive the recovery
of the remaining amount of compensation. Waiving the recovery of the remaining
amount of compensation for damages is not possible, if it is the liability of the
employee for the deficit at the entrusted values which the employee is obliged to
charge and the liability of the employee for the loss of the entrusted items, even
if the damage was caused intentionally or under the influence of alcohol or after
ingestion of a narcotic or psychotropic substance.

Some advantages include that a collective agreement concluded at the
level of employees’ and employers’ representatives in a particular employer
organization may agree to increase the severance pay (by up to twice the salary
or average monthly earnings) and severance pay (by up to twice the salary or
average monthly earnings).*

If a natural or legal person notifies the employer of a breach of the
obligation or limitation by an employee under this Act, the employer shall be
obliged to determine whether the employee has breached obligations or restrictions
and, within 30 days of receipt of the notification, to inform the legal person or
natural person of the outcome, as well as of the action taken. The employer is
obliged to do so if the written notification is signed, it is clear who submits it,
what violations of the obligation or limitations of the employee is it related to,
including the indication of the facts from which the breach of the obligation or

4 §9 par. 4 and §10 of the Act No. 552/2003 Coll.

47§13a of the Act No. 552/2003 Coll.

“1f the damage is caused by an employee who is a statutory body alone or jointly with a subordinate employee, the com-
pensation shall be determined by the authority that appointed or elected it, or by the statutory authority of the superior
body or the founder, or, where applicable, the head of the central body of the state administration having the competence.
#§13b of the Act No. 552/2003 Coll.
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limitation can be derived. This is without prejudice to the employer’s right to
infer employment liability to any employee whose employer detects a breach of
obligations or restrictions under this Act or the Labour Code.

4.1. Problems of remuneration of physicians who work in academic
medical centres

The pre-graduate and post-graduate form of teaching future physicians
takes place at universities in accordance with the Act on universities®®. The
teaching is provided by medical faculties, which, under § 21 of the Act, are part
of university.

In Slovakia, future physicians in both pre-graduate and post-graduate form
undergo a practical part of education in in-patients academic medical centres®',
which are independent legal entities — healthcare providers. In these medical
institutions, healthcare is provided to patients, but in addition to it, educational
activities are carried out. Healthcare in out-patient departments of university
hospitals, faculty hospitals or specialized hospitals is provided by:

a) physicians who are employees of an in-patient healthcare facility,
either university hospital, faculty hospital or specialized hospital, under the
management authority of the Ministry of Health of the Slovak Republic and

b) physicians who are employees of the Faculty of Medicine under the
management authority of the Ministry of Education of the Slovak Republic.

Physicians who have an unequal degree of responsibility thus provide
healthcare side by side healthcare to patients on the premises of the in-patient
healthcare facility. They therefore carry out the same type of work at the same
place of work, but they do not receive the same remuneration for work of the same
value. Physicians who are employees of medical faculties also have responsibility
for both pre-graduate and post-graduate education and often also for academic
research. Employees of the Faculty of Medicine are discriminated in the area of
remuneration, which does not correspond to the quality and difficulty of the work
performed and is nominally lower than the remuneration of physicians who are
not employees of medical faculties and do not carry out educational activities.
The remuneration of physicians in in-patient healthcare facilities is regulated by
the provision of § 80a of the Act 578/2004 Coll. on the healthcare providers, and
the remuneration of physicians as university teachers who are employees of the
Faculty of Medicine is governed by another regime, namely the Act No. 553/2003
Coll. on the remuneration of certain employees in the performance of public
service work and on amendments and supplements to certain acts, as amended.
As an illustration, the basic starting salary of physician without specialization
in the institutional healthcare facility is app. 1,513.75 €, while the basic starting
salary of the university teacher — physician without specialization at the medical
faculty is about 1,002 €. These amounts are subject to taxation and a levy and

The Act No. 131/2002 Coll. on universities and on amendments and supplements to certain acts, as amended.
S1'University hospitals, faculty hospitals or specialized hospitals, in the management scope of the Ministry of Health of
the Slovak Republic.
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therefore the real income is somewhat lower.” It is therefore necessary to unify
the legal status of physicians working in outpatient departments of university
hospitals, faculty hospitals or specialized hospitals.

Conclusion

The pluralization and democratization of society has brought different
types of healthcare providers and this is also reflected in the differentiation of the
labour law status of physicians. From the above analysis, we can conclude that
the main differences between the performance of work with direct, delegated or
subsidiary scope relate to the regulation of duties and rights of the employee, the
ability to work, as well as the remuneration for work.

Existing differences in labour regulation are among the determinants of
lower interest of physicians for some job positions, for example, in academic
medical centres. The big challenge of legal regulation for the future is the
question of fair remuneration of doctors, the stabilization of qualified workforce
in the healthcare system in Slovakia in the international open labour market.
Pro futuro, work for telemedicine platforms will need to be regulated and
appropriate models of flexicurity for the outsourcing of doctors in scarce medical
specializations should be identified in such a way as to avoid disproportionate
workload for physicians.

While some healthcare systems have historically employed hospital-
based physicians (e.g. Denmark, UK), there are also healthcare systems (e.g.,
Canada, the Netherlands, USA) where a large proportion of physicians remain
self-employed, organizing their own private practices and contracting their
services with hospitals and healthcare providers.”® However, in Slovakia, model
of integration of physicians who are out-patient providers as sub-contractors for
hospital work is not allowed and makes ,,outsourcing* in hospitals rather limited.

521t comes close in the case of university teachers according to the minimum wage, which is set at 700 EUR for 2023.
The method of determining the minimum wage is regulated by § 7 and § 8 of the Act No. 663/2007 Coll. on the mini-
mum wage, as amended.

3 GIFFORD, R. - MOLLEMAN, E. - TACO VAN DER VAART. 2022. Two sides to every coin: Assessing the effects
of moving physicians to employment contracts. Social Science & Medicine, Volume 292, 2022, 114564, https://doi.
org/10.1016/j.socscimed.2021.114564
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Madria Novdkovd, Silvia Capikovd, Challenges of physician's employment status: Case of Slovakia

JI-p Mapuja Hosaxosa, *

Bonpeona npogpecopra na Ynusepzumemom ,, Komencku” 6o bpamucnasa
(Penyonuxa Cnosauka)

/-p Cuneuja Kanuxkoea, **

Jloyenm na Ynuseepzumemom ,, Komencku "6o bpamucnasa

(Penybonuxa Cnosauxa)

IHHPE/TU3BHIIH HA CTATYCOT HA BPABOTYBAKE
HA JIEKAPHTE: CJIY4AJOT HA CJIOBAYKA

Ancmpakm

Penybnuxa Cnosauxa ce omyenu 00 Yexocnosauka 6o 1992 coouna, cmana opoicasa-
unenka Ha Eeponckama Yuuja eo 2004 2oouna. Pegopmume na noaumuuxuom u
NPAGHUOM cucmem, MpaH3uyujama 00 YeHmpaiHo-niaHupana eKOHoMUja 80 nasapHa
eKoHoMUja ce 80 meK 00 demoxkpamcxkama pesonyyuja 6o 1989 coouna. Cmamycom na
epabomyearve Ha dokmopume 60 Penybonuxa Cnosauxa mne e eOHO0Opa3HO pecyiupan.
Hnousuoyarnume pabomuu 00HOCU ce pe2yIupanu pasiuyHo 60 CHIONAHCKUME U
HecmonancKkume CeKmopu U ce npUMeHy8aam paziuyHu 3akOHU, o OUPeKmeH, oellecupan
unu cyncuoujapen oncee na Kooexcom za mpyd. [locmojuume paznuxu 60 0onoc Ha
8pabomyearbemo nPunAraam Ha OemepMuHanmume 00 HOMAJL UHmMepec Ha OOKMopume
3a HeKou pabomuu Mecma, Ha npumep, paboma 60 akademMcKu Meouyuncku yeumpu. De
futuro, nompebno e doa ce pazgusaam menemeOUyUHCKY OHIAJH nIam@popmu HameHemu
34 QHeAXCUPAbe HA NPEKYZPAHUYeH NEPCOHA U NEPCOHAT KOj Ke pabomu ,,Ha nogux .
AHanumuuruom u KOMRapamueHUoOm memoo asmopKume 20 NpUMeHUILEe 3 Peulasarbe
Ha penesanmuume paziuku u npeoussuyl 60 MeryHapooOHUom KOHMeKCH.

Knyunu 300posu: unousudyainu pabomuu 00HOCU, OupepeHyujayuja Ha Cmamycom
Ha epabomysarse, 0OKMopu, dasament Ha 30pascmeetu yeayeu, mpancopmayuja na
coyujarnama cghepa.

" E-mail: maria.novakova@flaw.uniba.sk
" E-mail: silvia.capikova@flaw.uniba.sk
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3APYXXEHUE 3A TPYAOBO
M COUMNJATIHO NMPABO HA

CEBEPHA MAKEAOHWUJA

/I-p Mapuja /Ipazuuesux, *
Joyenm na Ynusepzumemom eo Huuw,
IIpasen paxynmem (Cpouja)

YJIK: 349.2-057.16(4-672EU)
1.01 M3BopHa Hay4Ha cTaTHja

IIEPCOHAJ/IHA IIPUMEHA HA TPY/[OBOTO
3AKOHOJABCTBO HA EBPOIICKATA YHHJA**

Ancmpaxkm

Pazsojom na mosu, nemunuunu gopmu Ha 6padomyearse e NPOcieder co nojasa Ha Ka-
meeopuja pabomuuy Kou He ce Qopmarto 6pabomenu, Ho NOpPAOU HUGHAMA 3A6UCHOCTI
(eKOHOMCKA, COYUjanta, NCUXONOWKA) ce 80 CIUYHA Noodcoa co epabomenume. [Tomeu-
Komuume 80 ONpeoey8aremo Ha SPAHUYAMAa HoMery 20peHaseoeHume NPasHu PelCUMu
30 U3BpPUIYBArbe HA PAbOMAama ja oxpaopyeaam npaKmuKama Ha CKIAy4Yéarse SparamcKu
002060pU eOUHCMBEHO CO Yeil 0a ce Juuiam spadbomenume 00 NPAGAMA 3a2apaHmupanu co
00pedbume Ha MpyooBOmMo 3aKOHOOABCMB0. Akmyentume uzeopu Ha mpyoosomo 3aKOHO-
oaecmeo na Eeponckama Yuuja ne modice da 2o pewiam o8a npauiarse na co008emeH HAuUuH.
Hajnosume uncmpymenmu na mpyoosomo 3axonooaecmeo na Eeponckama Yuuja (/lupex-
MUea 3a MpAHCRAPEHMHU U NPeosUOnUsH pabomuu yciosu 6o Eeponckama Ynuja u [{upex-
Muea 3a pamHomenica nomery npoghecUOHATHUOM U JUYHUOM JICUBOM) ja NPeno3Haeaam
nompebama 3a nododpa 3aumuma Ha pabomHUYUmMe 60 HOBUMe U HeCMAHOapPOHU ghopmu
Ha 6pabomysarve u 3amoa umMaanm Wupox NepcoHaier oncee, dooeka nogsekemo ,,nocmapu’”’
Oupexmusu 80 ooacma Ha mpyooeomo npago umM 0asaam OUCKPeYUoHO Npago Ha OPHCABU-
me-wieHKU 0a 2u Oepunupaam KoHyenmume Ha ,,epabomen *, ,, 002060p 3a gpabontyearse *
wiu ,, pabomen 0OHOC ** 0 CO2NACHOCH CO HUBHOMO HAYUOHATHO 3AKOHOOABCIBO U NPAKMU-
ka. Credcmeeno, asmopom uma 3a yel 0d 20 AHAIU3A NEPCOHATHUOM ONCe2 HA U30panume
oupexmueu na EY co yen da ce udenmughuxysaam zpynume pabomuuyu Kou ce uiu He ce
onghamenu 00 cmpana na mpy0ogomo 3axonodascmeo na Eeponckama Ynuja. Ionamamy,
yenma Ha mpyoom e 0a 2u onpedenu HedoCmamoyume, CIUYHOCIUMe U PA3IUKume nomery
OUPEeKMuUBUMe 60 CMUCILA HA 00PEOYBArbe HA NEPCOHATHUOM ONCe2 HA HUBHAMA NPUMEHA, HO
u da ce ucmpadgicu nompedama 00 (pe)oeuHuparbe Ha OCHOBHUME KOHYenmu Ha mpyooeo-
Mo 3aKoH00ascmeo (,,epabomen *“/,, pabomnux ‘) na nueo na Eeponckama Yuuja.

Knyunu 360posu: paboma, oupexmugu, 3aKOH00A8CMB0, 8PAOOMEHU.

" E-mail: marijad@prafak.ni.ac.rs

" OBOj TPyZ € CO3IafeH KaKo pe3y.ITaT Ha GUHAHCHPAEe O CTpaHa Ha MUHHCTEpPCTBOTO 3a HayKa, TEXHOIOLIKH Pa3Boj
n nHoBanyy Ha Perry6rmmka Cpbuja, criopes; perucrapckuot Opoj Ha goroop 451-03-47/2023-1/200120 ox 02/03/2023
TOJIMHA.
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Bosen

[ToronemMuoT nien o1 TPYIOBOTO 3aKOHOAABCTBO Ha EBporickara yHuja nma
(opMa Ha TUPEKTUBU KOM BOCIIOCTaBYBaaT MMHUMAJIHO HHMBO HA 3allITHTa Ha pa-
OOTHUIIUTE, OCTaBAJKN UM Ha 3eMjUTE-WICHKH OJIpEJeHa AUCKPEINja MPU HUBHOTO
TPaHCIIOHUPAKE BO HAIMOHAHUTE 3aKOHOAABCTBA. [loHaramy, Ouaejku Ha 3aKo-
HOZABCTBOTO Ha EBporickara yHHMja My HEOCTAacyBa €IMHCTBEH KOHLIENT WM Je-
¢unHMIM)ja 32 ,,Bpa0OTEH", 3eMJUTE-WIEHKH I Ae(uHUpaaT 0BOj TEPMUH BO COIJIac-
HOCT CO HaIIMOHAJIHOTO TPYAOBO MpaBo. Criopes Toa, MOXke JJa MMa HeJJOCTaToOK Ha
KOH3MCTEHTHOCT OHMJICJKU TEPMUHHTE ,,BPabOTEeH", ,,BpadOTyBame™ U ,,TIOTOBOP 3a
BpabOTyBame* MOXKE Jla Bapupaar of 3emja a0 3emja. OBa MOXKE J1a pe3ylnTHpa U co
UCKITy4yBah€ O] OIICETOT Ha TPYIOBOTO 3aKOHOABCTBO HA OAPEAEHHU PAOOTHMIM
KOHM HE ce BpabOTeHH, HO MOPaM HUBHATA 3aBUCHOCT — MOJIOkOa (E€KOHOMCKA, CO-
IIMjaJTHa, TICHXOJIONIKA) Ce HAoraar BO CHTyallMja CJIMYHA HA OHAaa Ha BPaOOTCHUTE
(Ha mpuMep, T.H. ,JJaKHO camoBpaboTeH™).! bunejkn HectanmapaauTe GopMu Ha
BpaboTyBame ce BO opacT Bo EBporickara yHHja, MOCTOSHETO HA OBOj ja3 MPHBJIe-
KyBa 3HAUUTEIHO BHUMaHHUE BO akaJIeMCKaTa JIUTeparypa, MTo YKaKyBa Ha TOTpe-
Oara ma ce neuHIpa aBTOHOMHHMOT KOHIIENT HA ,,pa00THUK BO TPYHAOBOTO MPaBO
Ha EBporickara ynuja. Cenak, MucCliemara ce nojeieHy. Taka, eqHa rpyna aBTopH
CMeETa JieKa BOBEIYBambETO Ha €IMHCTBEH KOHIIENIT HA TEPMUHOT ,,pa00THUK"® 3HAUU
JIeKa TPYZI0BOTO MpaBo Ha EBporickara 3aeaHuIa Ke ce MPUMEHYBa Ha €IMHCTBEH U
JIOCIIe/IeH HauuH, A0JIeKa Jpyra rpyra aBTOpy MHCIHU JeKa BOBEIyBAaHETO HA TAKOB
KOHIIETIT Ke TIpeTU3BUKA MPaBHA HECUTYPHOCT. MICcTO Taka, ce mocTaByBa NpaliambeTo
KakBa geuHHIII]a 01 MOkena 1a 00e30e/11 TOBOITHO IIIMPOKA 3aIlITHTA 32 CHTE KaTe-
TOpHHY PaOOTHUIIM Ha KOM UM € TIOTpeOHa.

,lloctapure® mpaBHU MHCTPYMEHTH (IMPEKTHUBU 3a CKpAaTeHO pabOTHO
BpeMe, paboTa Ha OTPEACIICHO BpEMe U MPEKy areHIMU 3a IpuBpeMeHa paboTa)
TapreTupaar OpEICH THI Ha BpabOTyBame MpeKy 00e30emayBame Ha MpUMEHa
Ha MPUHIUINTE HAa HEAMCKpPUMHHAIIMjA M €IHAKOB TPETMaH Ha PabOTHHIIMTE.
OBue TUPEeKTHBH C€ OJIHEeCYBaaT Ha AePUHHUIMHUTE 32 PAaOOTHHUIIUTE WU Bpabo-
TEHUTE BO 3€MjUTE-WICHKH (KOW TM BKIIy4yBaaT OHHE ,,KOM UMAaT CKIy4YeH J0-
TOBOp 3a BpabOTyBame WK C€ BO pabOTEH OJHOC KaKo IITO € JAe(uHupaHo co
3aKOH, KOJICKTUBHH JIOTOBOPH HJIH MPAKTHKA BO CHJIa BO CEKOja 3eMja-ueHKa ?).
CrpoTuBHO Ha TOa, ABeTe HajHOBU AupekTuBu o 2019 roguna (dupexruBara
3a TPAaHCIAPEHTHH W TPEABUIIMBH pabOTHH ycioBU Bo EBporickara Yuuja® u
JIMpeKkTuBa 3a paMHOTEXa IMMOMery MpoPEeCHOHATHUOT U INYHUOT )KUBOT') Hy/IaT

! Bunu noseke: T. Kanamarues, A. Puctoscku, Pagpanuuysare na pabomnuom 00HOC 00 ocmanamume 002060pHU
00HOCU 1O N0BOO U 80 8PCKA CO MPYOOM U PA3PEULy8arse HA NPOOIeMAMUKAMA Ha NPUKPUBEHOMO 6pabomyeare’,
JenoBHo mpaso, vol. XVI, 6p. 33, 2015, 11-14.

2Council Directive 97/81/EC of 15 December 1997 concerning the Framework Agreement on part-time work concluded
by UNICE, CEEP and the ETUC - Annex: Framework agreement on part-time work, Official Journal L 14, 9-14, un.
2,ct 1.

3Directive (EU) 2019/1152 of the European Parliament and of the Council of 20 June 2019 on transparent and predictable
working conditions in the European Union, Official Journal L 186, 105-121.

*Directive (EU) 2019/1158 of the European Parliament and of the Council of 20 June 2019 on work-life balance for
parents and carers and repealing Council Directive 2010/18/EU, Official Journal L 188, 79-93.
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IIMPOKA JIMYHA 00IacCT Ha MPUMEHA U CE OIHECYBaaT Ha CHTE PaOOTHMIIU. KOH
MMaar JIOroBOp 3a paboTa UM ce BO pabOTEH OHOC KaKo MITO € Ae(UHUPAHO CO
3aKOH, KOJIEKTMBHH JIOTOBOPU WJIM MPAKTHKa BO CHJla BO CEKOja 3€Mja-wICHKA,
MMajKu ja mpeaBu I cyjackara npakca Ha CynoT Ha mpaBaara’.’

WNwmajku ja nmpensua BakBara jeruciatuBa, Cynot Ha npasjaarta Ha EBpor-
cKaTra yHHja (BO HaTaMmOINHUOT TeKcT - Cya Ha mpapjara) Urpa MHOTY Ba)KHa
yJora, Koj 00e30e/1yBa TOJIKyBame Ha EJIOKYTHOTO (paboTHO) 3aKOHO/IAaBCTBO HA
EBpornckara yHuja, BKIIydyBajKH IO M TOJKYBAaHkETO HA TEPMHUHOT ,,pa00THUK".
Bo cBojara cyncka npaktuka, CynoT Ha mpaBaara T yTBPAW KPUTEPUYMHUTE 3a
YTBp/yBame Ha CTaTycOT Ha pabOTHHUK (TJIABHO BO KOHTEKCT Ha BHATPEITHHOT
nasap M ciao0ozara Ha JBUXKeHe Ha paOOTHUIMTE) U HaBeJe JeKa CyIITHHCKaTa
KapaKTepUCTUKA Ha paOOTHUOT OJJHOC € JIeKa ,,e/IHO JIULE, BO O/Ipe/IeH BpeMEH-
CKM TIEpHOJ BPIIK pabOTH 3a U M0J] pAKOBOJICTBO HA YT, TOOUBAjKH 3a BO3BpaT
nobuska“.’

Bo obnacTta Ha 3aHMMamETO U BpabOTYBamkETO, TaK, npuctanot Ha Cy-
JOT Ha IpaBjaTa ce MeHysamle. Taka, mpBuyHara nosunuja Ha Cynor Oeme
JieKa TEPMUHOT ,,BpabOTEeH" MOpa J]a ce TOJIKyBa Taka IITO Jja TM BKJIydyBa caMo
JMIaTa KOM ce, Ha €/1eH WM JIpYT HauuH, 3alITUTEHU KaKo BpPAaOOTEHU CIOpEe]
HAIIMOHAJIHUTE PEryJaTUBU KOM C€ OJTHECYBaaT Ha BPaOOTYBAHETO BO COOJ/IBET-
Hara 3eMja-wieHka. OBOj cTaB MOYHA Ja CE MEHYBa Ha IOYETOKOT HAa HOBHOT
MUJICHUYM, 3a€HO CO 3rOJIEMEHATa PEJIEBAHTHOCT Ha colyjasHara cdepa Ha
EBporickara yauja. CooueH co 3rojgemMeHara peJeBaHTHOCT U 3rojeMeHara mnoja-
Ba HA aTMNWYHUTE PabOTHU aHraxkmaHu, CynoT MouHa Aa ce TPHKHU 32 TECHOTO
olpeeNlyBambe (01 3eMjJUTE-WIEHKN) Ha ONCEroT Ha MPUMEHA Ha MPOIUCUTE Off
obnacTa Ha TPYIOBOTO IpaBo Ha EBporickara yHHja, IITO MOXE J1a TH 3arpo3u
HEJ3MHUTE COLMjaJIHU IIeTH. 3aT0a, TOj 3alovHa Ja pa3BUBa Pa3IUYeH MPUCTAI
ClIeIejKH TH JBE HACOKM: OJ] €HA CTpaHa, CO MPOIIUpPYyBamke Ha MpUMEHaTa Ha
KOHIIETITOT ,,pa00THUK® Ha EBporckara yHHja NpeKy HalMOHAJIHU Je(pUHULINN
Ha c€ I0ToJIeM JIeJ1 O] TPYA0BOTO 3aKOHOIaBCTBO Ha EBporickara yHuja, a og Apy-
ra cTpaHa, Co IPOILUPYBambE, O CIIy4aj 10 Cily4aj, Ha 1e(UHULMjaTa HA IOUMOT
,,pa0OTHHUK .

1. Konuenror Ha ,,pa00THHK* BO KOHTEKCT HA €J10001aTa HA IBUKEH€

Konnenror Ha ,,pab0THUK® BO MpaBoTO Ha EBporickara yHUja € UCKITY-
YHUTEITHO CJIOKEH, a HETrOBOTO Kpeupame Tpaemte 1oiro.” M nokpaj gpakror mro
MIPABOTO HA paOOTHHUIUTE J1a C€ ABMXKAT U CI00OHO J1a IPECTOjyBaaT Ha TEPUTO-
pHjara Ha 3eMjuTe-wIeHKH Ha EBporickata YHMja ro MOTTUKHA CO3/1aBabETO Ha
€IMHCTBEHUOT Ta3ap Ha TPYAOT, OCHOBAYKUTE IOTOBOPHU U MOA3AKOHCKUTE aKTH

S Ibid., un. 2.

¢ TIpecyna Bo mpeameror 6p. C-66/85 (Deborah Lawrie-Blum v. Land Baden- Wiirttemberg) on 3 jyma 1986 ronuxa
(European Court Reports 1986, 284), ctaB 17.

"T. Obpanosuh, Cro600a kpemarva paonuxa y Eeponckoj ynuju, 360puuk pamosa [Ipasor ¢akynrera y Hury, 6p.
XLIV/2004, 243.




Mapuja Jlpacuuesux, [lepconanta npumena Ha mpydosomo 3akoHooascmeo Ha Eeponckama Ynuja

Ha EBporickara yHuja He ro qeduHupaa mouMor ,,pabotauk . Criopen Toa, KOH-
HenmujaTa Ha pabOTHUKOT OJ] MPABOTO Ha 3aeIHUIIATA € M3TpajieHa BO MPaKTH-
kara Ha CyJoT Ha npaBzata Ha EBporickara yHuja, a Toa, BO BpCKa CO 3HAUEHETO
[ITO TEPMHUHOT ,,pabOTHUK" TO UMa, TIPEJ] C€, BO CMHUCIIA HA IIPaBO Ha ci1000/1a Ha
JIBIKCH-€ Ha paboTHHUIHTE.

Crnobopara Ha JBUKEHE Ha paOOTHUIUTE € €1€H OJ] OCHOBHMUTE IPUH-
uunu Ha EBporickara yHuja. HeroBara ¢yHKIMja Bo u3rpajabara Ha ,,3aeJHHY-
KHOT T1a3ap‘‘ MpBEHCTBEHO ce peduieKTupa Bo 00e30e1yBalkbeTO MOKHOCT Ha pa-
OOTHHIIUTE J]a MPHCTANar J0 Ma3apuTe Ha TPYIOT Ha JPYTUTE 3eMjU-WICHKH U
Ja ro mpudarar peasHo MOHyaeHOTo BpaboTysame.! Cropen Toa, JloroBopoT
3a ¢yHKIIMOHUpame Ha EBporckara yauja (Bo moHataMonrHHOT TekcT JJDEY)
U3pEeYHO Mpe/IBUYBa YKMHYBaWkE Ha CEKOja AUCKPUMMHAIMja HA paOOTHULIUTE
07l 3€MjUTe-4JICHKH Bp3 OCHOBA Ha JIPXKaBjaHCTBO, BO OJHOC Ha BPabOTyBambe,
IIakame W JIPYTH YCJIOBHU 3a pabota u BpaboTyBame.!! Cenak, Hako KOHIIEIITOT
,,paOOTHUK € KITy4eH 3a pa30upame Ha ONCEToT Ha C1000/1aTa Ha ABUKEHE, ITpa-
[IaFETO KOM JIUI[A, BO CMUCIIA HA JJOTOBOPHUTE OIPEIOH, MOXKE J1a CE CMETaar 3a
paboTHUIM, OcTaHa HeperynupaHo. 3atoa, Cymor Ha mpaBnara Ha EBporickara
yYHHja CMETa JIeKa € HEOMXOJHO Ja ce JehUHHpa MOUMOT Ha 3acaHHIIATA ,,pa-
OOTHHK", KO] HE MOXKE Jla C€ OTpeJIeNId CO OBUKYBamhe Ha 3aKOHOAABCTBOTO HA
3emjure-wieHku.'? Co 1e Ja ce YTBPAM 3HAYCHETO Ha 0BOj TepMuH, CylIoT Ha
MpaBara CMeTa JieKa € HeOIXOIHO JIa Ce KOPUCTAT OIIITO MPU3HATH MTPHHIIUTIH
Ha TIPaBHO TOJIKYBame, MoarajKu oJ] 3HAUCHETO KO€ OOMYHO MY C€ MPUITHIITYBa
Ha OBOj TEPMHH M MPOTrpaMCcKuTe Ieau Ha 3aequunara.'’ TlojmoBHaTa Touka Ha
KOHLIENTOT Ha MPaBOTO Ha 3aeqHHIATa 3a ,,pa00THUK™ Oelle 3HauajHa OJUTyKa-
ta o1 1986 roguna Bo cityuyajot Lawrie-Blum,'* Bo xoja Cynot Ha mpaBiaTta Ha
EBpornckara yHuja 3a IpB MaT ro TOJIKYBa KOHIENTOT ,,pa00THUK BO CMHUCIIA Ha
uiied 45 ox JIPEVY." Bo oBaa omyka, CyoT ro moTBpId CTAaBOT (OJ1 IMPETXOIHHU-

8 Jb. Kosaueswuh, IIpasna cybopounayuja y padnom 00Hocy u wene 2panuye, lpasau pakynrer Yausepsurera y beo-
rpany, beorpan, 2013, 245-246.

? Ibid., 246.

1" Consolidated version of the Treaty on the Functioning of the European Union (Official Journal C 326, 26.10.2012,
47-390) - nonamamy 6o pycnomume Ha JJOEY, uran 45, cmas 3.

N TEDY, 4. 45, ct. 2.

12F. Rosioru, The changing concept of subordination, Recent Developments in a Labour Law, Babes-Bolyai University,
Faculty of Law, 2013, 15.

13 Ibid.

14 TIpecyna Bo npeameror 6p. C-66/85 (Deborah Lawrie-Blum v. Land Baden- Wiirttemberg) on 3 jynu 1986 roguna
(European Court Reports 1986, 284).

'S HajBa)xHa BO MPETXO/IHATA CY/CKA [PAKTHKa Oellie mpecyaara Bo ciy4ajot Levin, Bo koja CyaoT u3pasu CTaB eKa Tep-
MUHOT ,,pa00THHK", 6apeM BO KOHTEKCT Ha CII00OHOTO JBIKEH:E Ha paOOTHHUIIMTE, MOPa 1a MMa 3HAYEHE Ha IIPaBOTO
Ha 3aeITHNIATA, 1 Ieka He MOXe JIa ce Ae(pUHIpa CO OBNKYBAre Ha HAIIMOHATHITE 3aKOHN Ha 3eMjuTe-wieHkH (IIpecy-
1a Bo ciy4ajot Op. 53/81 (D.M. Levin v. Staatssecretaris van Justitie) ox 23 mapt 1982 ronuna (European Courts 1982,
cras 11). buzejku ondaror Ha exHA 01 OCHOBHHTE CJI000/11 3arapaHTHPaHK co JIoroBOpoOT 3aBHCHU OJ HAYMHOT Ha KOj
OBOj TepMUH e IeHHEpaH, HE MOKE J1a C€ TONKYBa peCcTPUKTHBHO (cTaB 13 ox mpecynara).Cropern Hapendara Ha CynoT,
TEPMHHOT ,,pa0OTHUK" BKIY4yBa U JIULE KO€ BPIIM JEJHOCT Kako BpabOOTEH caMo CO CKpaTeHO pabOTHO BpeMe U Koj,
BP3 OCHOBA Ha T0j (haKT, 3apaboTyBa OMAJIKy OJf MUHMMAJIHATA 3arapaHTHpaHa IiaTa BO pa3mieyBaHHOT CEKTOp (CTaB
16 ox mpecynara). Bo MuOTY mipyru mpecymu npex ciydajor Lawrie-Blum, HanmoHamHATE CyI0BU He 6apaa HACOKH BO
TOJIKYBAamhETO Ha MOUMOT ,,pab0THUK, HO CAMOCTOJHO OIYYHM JajlH OAPEACHO JHie Tpebda Aa ce KBaTH(pUKyBa Kako
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ot npeamet 53/81, D.M. Levin v. Staatssecretaris van Justitie) neka KOHIEIITOT
Ha pabOTHUK Mopa Aa Oujae MHUPOKO TOJKYBaH M ,,yTBPJEH BO COIIACHOCT CO
00jJEKTUBHU KPUTEPUYMHU KO TO OJIpeayBaaT pabOTHHUOT OAHOC CO BO IOIVIEA HA
rpaBara U JIOJDKHOCTUTE Ha OJIPE/ICHO JIMLE™, MOPaH IITO KaKO CYIITHHCKA Ka-
pakTepHucTHKa Ha pabOTHUOT OAHOC Oerire 3a0enexaHo eka ,,eJHO JIUIE BO OJIpe-
JIeH BPEMEHCKH MEepPHOJT U3BPIIYBa 331a41 3 U MO/ PAKOBOJICTBO Ha JPYTO JIUIIE,
no0uBajku 3a Bo3Bpar 3apaborka“.'® Co tekot Ha Bpemero, Cyl0T UMaIlie rojiem
Op0j MOJKHOCTH J]a pa3jacHH IITO 3HA4M OBaa (hpasza M Ja pa3BUE CyICKa Mpakca
Koja Ke yKake Ko (DakTH ce pelieBaHTHU 3a KBaiaudukaiujaTa Ha pabOTHUKOT. !
Bo nuteparypara, on cnoMeHatrot ctaB Ha CynoT ce ,,M3BJI€YEHU  TPU OCHOBHHU
€JIEMEHTH Ha IOUMOT ,,paboTHUK : 1) paboTa 3a U MoJl PaKOBOJCTBO HA JIPYT; 2)
peasiHo U3BpIllyBame Ha paboTara, T.€. EKOHOMCKH aKTUBHOCTH; 3) IU1aTa.
[IpBHOT, KIIyueH €JIeMEHT 3a MPENo3HaBake Ha CTaTyCOT Ha PaOOTHHK €
MOJpeZICHOCTA. 3a J1a MOXKE TOj IITO ja BpIIH padoTara Jia ce KBATM(UKyBa KaKo
paboTHUK, paboTara 3a JIpyr MOpa Jia c€ BpIIX CO MOAPENEHOCT, IITO C€ Moapa3-
Oupa kako paboTa Moji pakOBOJICTBO Ha JIpyT. Jlajiu MOCTOM OHOC Ha MOJPEICHOCT
BO OJIHOC Ha Jle(pMHUIMjaTa HA TIOUMOT ,,pa00THUK" MOpa J1a Ce UCIIHUTA O]l CTpa-
Ha Ha HAIIMOHAJHUTE CYJIO0BU BO CEKOj MOEAWHEYEH CIy4aj, BP3 OCHOBA Ha CHTE
(aKTh ¥ OKOJTHOCTH IITO TO KapaKTepPH3UpaaT OJJHOCOT Ha cTpaHkute.'® Cropen
muciewero Ha Cynot, aBropute Ha JJPEY Hemane nHamepa TepMHHOT ,,paboT-
HUK"‘, BO CMHCJIa Ha IIPUHIIMTIOT Ha C1000/1a Ha ABIKEHE, 1a BKIYYH ,,HE3aBUCHH
M3BEIyBaYM KOM HE ce BO CiTy:k0a Ha apyro jure™."” buaejku ocHoBHaA KapakTte-
PHUCTHKA HA paOOTHUOT OHOC € TOA LITO €HO JIMIIE BPILIK padoTa 3a U MOJI PaKo-
BOJICTBO Ha JIPYTO BO OfIPEJICH BPEMEHCKH MEPHO]I, CEKOE JIULIE KOe BpIIU paboTa
6e3 1a 6uae mpeaAMEeT Ha KOHTPOJIa Ha APYTO JIMIE Mopa J1a Oujie KBann(uKyBaHO
Kako camoBpaboTeH smie.”’ O BakBuTe cTaBoBH Ha Cy/I0T, TPOM3IIETyBa JieKa 10-
UMOT ,,pa00THHK" T omndaka, npen ce, IuiarTa Kou padorar 3a Apyr BO PAMKHUTE
Ha paboteH onHoc. OBa JONOJIHUTEIHO 3HAYU JIeKa KOMyHUTapHaTa KOHIIETIIH]a
Ha paOOTHUKOT, U3rpajieHa BO KOHTEKCT Ha clio0oara Ha IBUKEHE Ha pabOTHU-
LUTE, A0 OPENIeH CTENEeH KOPECHOHANpPa co Ae(uHHULIMjaTa 32 pabOTHUOT OHOC
(v TOTOBOPOT 3a BpabOTyBamke) JaJcHa BO MHOTY eBporicku 3emju.”! Ho, on

paborHuk niu He, a Cynor ru npudaru oue Oapama 6e3 ocropysame. [Ipecyaa Bo mpeameror 6p. 152/73 (Giovanni
Maria Sotgiu v. Deutsche Bundespost) on 12 despyapu 1974 romuna (European Court Reports 1974, 13); TIpecyna Bo
npenmet Op. 43/75 (Gabrielle Defrenne v. Société anonyme belge de navigation aérienne Sabena (Defrenne I1)) on 8
ampun 1976 romuna (European Court Reports 1976, 56.

1 TIpecyna o mpeamerot 6p. C-66/85 (Deborah Lawrie-Blum v. Land Baden- Wiirttemberg), ctas 17.

”M. Risak, T. Dullinger, The concept of ‘worker’in EU law - Status quo and potential for change, European Trade
Union Institute, Brussels, 2018, 35.

TIpecyna Bo npenmer 6p. 337/97 (C.P.M. Meeusen v. Hoofddirectie van de Informatie Beheer Groep) on 8 jyan 1999
roguna (European Court Reports 1999, 284), cras 16.

19 TIpecyna Bo mpeamer 6p. C-337/97 (C.PM. Meeusen v. Hoofddirectie van de Informatie Beheer Groep), cras 15,
[Ipecyna Bo npeamer 6p. C-256/01 (Debra Allonby v. Accrington & Rossendale College and Others) on 13 janyapu
2004 ropuna (European Court Reports 2004, 18), cras 68.

2 TIpecyma Bo npeameror 6p. C-107/94 (P. H. Asscher v. Staatssecretaris van Financién) on 27 jyau 1996 ronuxa
(European Court Reports 1996, 251), craBosnu 25-26; IIpecyna Bo npexmetot 6p. C-268/99 (Aldona Malgorzata Jany
and Others v. Staatssecretaris van Justitie) ox 20 Hoemspu 2001 romune (European Court Reports 201, 616), cras 34.
2'M. Schmitt, Droit du travail de I'Union Européenne, Larcier, Bruxelles, 2012, 41.

23 114




Mapuja Jlpacuuesux, Ilepconanta npumena Ha mpyooeomo 3axonodascmeo Ha Eeponckama Yuuja

npyra ctpana, Cynot onou na ru npudaru 1epUHULHUUTE Ha 3eMjUTe-WICHKH KOH
0u ja orpannumie AepuUHUIMjaTa 3a ,,pa0OTHUK  HA JIUIA KOU CKITy4rIe JOTOBOP
3a BpabotyBame. [Ipaktukara Ha CynoT ro haBopusupaiiie 3Ha4eHeT0 Ha TOUMOT
,,paOOTHHK" KOj T oraka CUTE JIUIAa KOU BPIIAT CTOMAHCKA JACJHOCT, BKIyUYHUTE]I-
HO ¥ OHME KOM paboTar 0e3 10roBop 3a BpaboTyBame, a Aypu U 0e3 HUKAKOB J0-
rOBOp, MOJ YCIIOB Jia Oapaar padora.” Toa 3HauM JeKa BO jypHCIPYACHIIUjaTa Ha
Cynor Ha npasaara Ha EBponckara YHHja, TOMMOT ,,pa00THUK® ©Ma MOLIMPOKO
3HAUCHE 0]] 3HAYCHHETO IITO BOOOMYACHO I'O UMa IMMOMMOT ,,BpaboTeH . >

KpurepuymoT mTo ce omHecyBa Ha pakTHUKaTa MpUpo/Ia Ha OfIpe/ieHa Ipo-
(ecroHaIHa aKTUBHOCT MPETXoAM Ha npecynara Ha CynoT Bo cinydajor Lawrie-
Blum. HeroBoto noTekso npousierysa of] (hakToT AeKa MpaBuiaTa 3a cI000JHO
JIBIKEH-€ Ha PaOOTHUIMTE rapaHTUpPAaT camo CI000HO JIBIXKEH-E Ha JIMLA KOU
Oapaar paboTa MM cakaar Jia Ce 3aHMMaBaar Co eKOHOMCKa akTHBHOCT.** CorltacHO
HaBEJICHOTO, criopeq MuCIemeTo Ha CyaoT 3a kBaqudukanmja Ha pabOTHUIHTE,
(hakTOT Janu OAPEACHO JIMIIe HABUCTHHA BPIIM CTOMAHCKA JIEJHOCT ,,UCKITY4dyBajKu
I'l OHHE PAa0OTHU MECTa LITO CE BPILIAT BO TOJIKY MaJl 00€M IITO UIMaaT MapruHaJleH
WK TIOMOILICH KapakTep“® e of KIy4HO 3Hauewe. OIeHyBambeTo Ak OIpecHa
paboTa uMa MapruHaJIeH WK MIOMOILICH KapaKkTep MOXe Ja OUie TEIIKO BO CIIy4aj
Ha pabOTEH OTHOC CO CKPAaTeHO PabOTHO BpeMe, KaKo U BO CIIy4aj HA U3BPILYBabE
MOBpPEMEHH paboTH. 3aToa, HAIMOHAIHUTE CYI0BH Tpeda /1a TH UCTIUTAAT CUTE pe-
JIeBaHTHU (PaKTH 3a J1a YTBPAAT JTAJIM OJPEICHO JIMIIE MOXKE J1a Ce CMeTa 3a pa-
OOTHHK BO CMHCIIa Ha mpakThkara Ha CyqoT Ha rpaBnara Ha EBporickara yHuja.”®
CynoBuTe MOpa J1a TM 3aCHOBAaaT CBOMTE CTAaBOBU Ha O0JEKTHMBHU KPUTEPUYMHU U
LIEJIOCHO J1a TH OLIEHAT OKOJIHOCTUTE Ha KOHKPETHUOT CIIy4aj, 0COOEHO BaKHOCTA
U (He)peryapHoCTa Ha 3aBpIIyBambEeTO HA padoTara.?’

[Inatara e BakeH €IEMEHT Ha KOHIENTOT ,,pa00THUK". TlocToemeTo Ha
OBOj €JIEMEHT, CeNaK, He 3aBUCH O]l BUCHHATa Ha HA/JIOMECTOKOT 3a paboTa, o
peryiapHocTa Ha HeroBaTa UCILIaTa M MOTEKJI0TO Ha CPEICTBATA Ol KOU CE BPILU
IakameTo,”® Typy U ako HaIOMECTOKOT BO rojieMa Mepa ce 00e3bemyBa co cyo-

2 TIpecyna Bo mpeameror Op. C-292/89 (The Queen v. Immigration Appeal Tribunal, ex parte Gustaff Desiderius
Antonissen) ox 26 Gespyapu 1991 ronnna (European Court Reports 1991, 80), cmag 9.

2F. Rosioru, op. cit., 18.

2 TIpecyma Bo mpeamer Op. 53/81 (D.M. Levin v. Staatssecretaris van Justitic), cras 17; Ipecyna Bo mpeaMer y 6p.
344/87 (I. Bettray v. Staatssecretaris van Justitie) ox 31 maj 1989 romuna (European Court Reports 1989, 226),
cmag 13; Ipecyoa eo npeomem 6p. C-176/96 (Jyri Lehtonen and Castors Canada Dry Namur-Braine ASBL v.
Fédération royale belge des sociétés de basket-ball ASBL (FRBSB)) on 13 anpun 2000 roxuna (European Court
Reports 2001, 201), cmas 43.

S TIpecyna Bo npeamet 53/81 (D.M. Levin v. Staatssecretaris van Justitie), cras 17; IIpecyna Bo npeamer C-176/96 (Jyri
Lehtonen and Castors Canada Dry Namur-Braine ASBL v. Fédération royale belge des sociétés de basket-ball ASBL
(FRBSB)), cmae 43.

*TIpecyma Bo npeamer C-357/89 (V. J. M. Raulin v. Minister van Onderwijs en Wetenschappen) 00 26 ¢peepyapu 1992
ropuna (European Court Reports 1992, 87), cmas 13.

Y TIpecyna Bo npeamet 6p. C-413/01 (Franca Ninni-Orasche v. Bundesminister fiir Wissenschaft, Verkehr und Kunst)
on 6 noemspu 2003 roguna (European Court Reports 2003, 600), cmas 27.

B TIpecyna o mpeamer 6p. C-109/04 (Karl Robert Kranemann v. Land Nordrhein-Westfalen) on 17 mapr 2005 rojuna
(European Court Reports 2005, 187), cmas 32.
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BEHIIMHU O] jaBHUTE (OHI0BH.”’ J[OMOTHUTENHO, (PAKTOT MITO HaJOMECTOKOT CE
ITaka JUPEKTHO Off JOTOBOPHUOT MapTHep® W Jaiu IJIakameTo Ce BPIIU BO
HaTypa (M caMo JeIyMHO BO TOTOBO) HE € BayKEH 3a KBanudukaiyjara Ha paboT-
HUKOT, C€ JIoJicka OBUe OeHe(UIIMY TPETCTaByBaaT KOMIICH3al1ja 3a 3BeJcHaTa
paborara.’’ O HaBeIeHOTO MPOMU3JIETyBa Jeka JAeUHHIIMjaTa Ha TIOUMOT ,,pa-
OOTHHK" BO CMHCJIa Ha IIpaBUJIaTa 3a c00o0/1a Ha IBUYKEH-E Ha JIUIIA OH T0/1ajie-
Ky O ,,kJlachuHaTa* neuHuIMja Ha BpaOOTEH KaKO JUIE KO€ CKIIYYHJIO JOTOBOP
3a BpaOOTyBame: TOTOBOP 3a MIPUBATHO MTPaBO. HE € MOTpeOHa 3a KBamuduKaImja
Ha pabOTHHK, HEMa yCIIOB 32 MUHHMAJIHO BpeMeTpacmke Ha padoTara, HUTY MU-
HUMaJIHO HUBO Ha HaJIOMECTOK.*

2. Ilonmor ,,BpadoTeH ox ods1acTa Ha 3aHUMalkeTO U BPa0OTyBameTo

OcBeH KOHTEKCTOT Ha c1000/1aTa Ha IBUKEH-¢ Ha paOOTHUIUTE, 3HAYCHHC-
TO Ha TEPMUHOT ,,pabOTHHUK O] TPABOTO HA 3aeAHMIIaTa Tpeba Ja ce ompenenu
1 Bo cmucna Ha wieH 153 og IDEY (koj mpeTcTaByBa OCHOBA Ha MOA3aKOHCKHUTE
aKTH BO 00JlacTa Ha 3aHUMAmkETO U BpaboTyBameTo ), wieH 157 ox APEY (koj
ro YTBpAyBa NPUHIUIIOT HA €IHAKBa IJ1aTa 32 MaKUTE U KEHUTE), U BO OJHOC Ha
CEKYHJIapHUTE M3BOPH Ha TPYJOBOTO MPABO Ha 3aeAaHmIaTa.”* Bo mpogomkeHme
Ha paboTaTa pBO ke 300pyBame 3a Toa Kako € Ae(pUHUpaH KOHIIETITOT paOOTHHUK
1 BpabOTEH BO 3aKOHCKaTa peryiaruBa, a otoa u Bo mpakTukara Ha CynoT Ha
npapaara Ha EBponickara yHuja Bo oBaa 00JacT.

2.1. /lecpunuparse na noumom ,,6padomen* 60 mpyooeomo 3aKoH00A6CMEO
na Esponckama Ynuja

[Ipen ce, Tpeba a ce Harmacu Aeka TPyI0BOTO 3aKOHOAABCTBO Ha EBpor-
ckaTa YHHUja He COIpKU AePUHHIIM]A 32 MOMMOT paOOTHUK W/WiIKU BpabOTEH BO
oOnacra Ha 3aHUMAKETO U BpabOTyBameTo. EJMHCTBEHHOT aKT LITO COAPIKU Jie-
(bunMIH]ja 32 TOUMOT ,,paboTHHUK" ¢ [{upexkTrBara Ha CoBeToT 89/391/EE3 (1989)
3a BOBE/lyBam-¢ MEPKHU 32 MOTTHKHYBAE Ha n02106pyBaH)eTo Ha 0e30emHOCTa H
3/IpaBjeTo Ha paOOTHUIIUTE TIpU paboTa, Criopel Koja pa60THI/IKOT € ,,CeKOE JINIIC
AQHTKUPAHO Of] padOTOaBaY, BKIYUUTEIHO U CIICIU]jATH3aHTH U 3aHACTYNH, HO
HE U JgoMaiHu ciayxoenunnu.** Cemnak, ropecroMenarara aeGuHUIM]ja cama 1o
cebe He e 0cobeHo criennpruyHa, 11a 3aToa He BOAU 0 IPYT 3aKJIyYOK OCBEH JeKa
(mnyHara) obnacT Ha MpUMEHa Ha MpenMeTHara J[MpeKkTHBa € MHOTY IIMPOKO

P Tlpecyna Bo npeamer 6p. 344/87 (1. Bettray v. Staatssecretaris van Justitie), ctas 15.

¥ TIpecyna Bo npenamer 6p. C-229/14 (Ender Balkaya v. Kiesel Abbruch- und Recycling Technik GmbH) op 9 jynu 2015
romuna (European Court Reports 2015, 455), cmasoeu 22, 49 u 51.

3 TIpecyna Bo mpeamet 6p. C-456/02 (Michel Trojani v. Centre public d’aide sociale de Bruxelles (CPAS)) on 7 cenrem-
Bpu 2004 roguna (European Court Reports 2004, 488), cmaes 22.

32F. Rosioru, op. cit., 18.

3 M. Hparuhesuh, [Ipasnu nonogcaj sanocienux y ciyuajy npomere nocioodsyd, Heo0jaBibeHa JOKTOPCKa JTHCcepTa-
mja, [Ipaan dakynrer Yaupepsurera y Humry, Hum, 2022, 42.

3* Council Directive 89/391/EEC of 12 June 1989 on the introduction of measures to encourage improvements in the
safety and health of workers at work (Official Journal L 183, 1-8), u. 3, ct. 1, Tou. 3.
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nedunupana.’® Jlpyrure QTUPEKTUBU HE COAPIKAT EKCIUTMLIUTHA NeUHUIM]A, a
TEPMHUHOJIOTHjaTa MITO C€ KOPUCTH BO CEKYHAAPHOTO 3aKOHOIABCTBO € XeTepore-
Ha ¥ HEKOH3HMCTEHTHA BO OJ[PE/lyBabeTO Ha 00IacTa Ha Hej3uHaTa npuMena.*® Bo
BEP3UHUTE HA AHTIIMCKH ja3WK, HEKOU JUPEKTUBU IO KOPHCTAT TEPMUHOT ,,paboT-
HUK", TofleKa PyTU r0 KOPUCTAT TEPMHUHOT ,,BpabOTEH", a OBUE aKTH YECTONATH
HE coaprKar Je(UHUIMU 32 YHOTPeOCHUTE TEPMUHH, HO HUBHUTE MOYyYHHU HOP-
MU C€ OJIHEeCYBaaT Ha COOJIBETHHTE JIe()MHHUIIMK BO 3aKOHOJABCTBOTO HA 3€MjH-
Te-WICHKH.’

Taka, npsama epyna ja counHyBaaT IUPEKTUBUTE KOU TO KOPHUCTAT Tep-
MUHOT ,,pa00THHK", T0JleKa HEKOU O]l HUB C€ OJJHeCyBaaT Ha Hal[OHaJIHATa Jie-
¢buHUIMja 32 TOUMOT ,,pa00THUK, HABEYBajKH JIeKa ce OJHECYBaaT Ha paboT-
HUIIUTE ,,KOU CKJIy4uJIe JOrOBOP 3a BpaOOTyBame WIH € BO pabOTEH OHOC. Of1-
HOC Ha HAYMH YTBPJCH CO 3aKOH, CO KOJIEKTUBEH JIOTOBOP WJIM IPAaKca BO CEKoja
noeAnMHeYHa 3emja-wieHka (Ha mpumep, Jdupextusa 97/81/E3 3a xparkopouHa
pabora®® u Tupexrusa 1999/70/E3 3a pabora Ha ompeseneHo Bpeme™), nomexa
Ipyrd He To Oapaar Toa ekcrumuuTHO (Ha mpumep, Hupexrusa 92/85/EE3 3a
3amiTuta Ha MajuuHCcTBOTO*, JlupektrBa 98/59/E3 3a KOIEKTHBHO OTIMYIITambe*!
u upextusa 2008/104/E3 3a mpuBpemena pabora mpeKy KOMIIAHHH 3a TPUB-
peMeHo BpadotyBame*?). Bmopama epyna ce cOCTOM Ol JTUPEKTHBU KOU IO KO-
pHUCTaT TEPMHUHOT ,,BpaboTeHn™. IloBekeTo o1 TUPEKTUBUTE O OBaa Ipyma ce
OJTHECYBaaT Ha HallMOHAJIHATA Jie(pUHULIM]a 32 IOUMOT ,,BpabOTEeH ", HaBeyBajKU
JieKa 0BOj TEPMUH 3HAYH ,,CEKOE JIUIE KOE € 3aITUTEHO KaKo BpabOTeH BO COOJI-
BETHATA 3eMja-4JICHKa CIIOpe]l HALIMOHAJIHHUTE PETyJIaTUBU KOH C€ OTHECYBaaT Ha
BpabortyBameTo* (Ha mpumep, Jupexrusara 2001/23/ E3 3a Tpanchep Ha KOM-
naHun®).

[TocTojaT AMPEKTUBH KOU HE IO KOPUCTAT HUTY TEPMHUHOT ,,paOO0THHK"
HUTY TEPMUHOT ,,BpabOTEeH", TyKy BaXar ,,3a CEKOj KOj HMa JOTOBOp 3a BpaboTy-

3 F. Temming, ,Systemverschicbungen durch den unionsrechtlichen Arbeitnehmerbegriff — Entwicklungen,
Herausforderungen und Perspektiven®, Soziales Recht, vol. 6, 6poj 4/2016, 159. Haseneno mpema: M. Risak, T.
Dullinger, op. cit., 23.

3¢M. Risak, T. Dullinger, op. cit., 23.

37 A.C.L. Davies, EU labour law, Edward Elgar Publishing, Cheltenham, 2012, 199.

38 Council Directive 97/81/EC of 15 December 1997 concerning the Framework Agreement on part-time work concluded
by UNICE, CEEP and the ETUC - Annex: Framework agreement on part-time work, Official Journal L 14, 9-14.

3% Council Directive 1999/70/EC of 28 June 1999 concerning the framework agreement on fixed-term work concluded
by ETUC, UNICE and CEEP, Official Journal L 175, 43-48.

0 Council Directive 92/85/EEC of 19 October 1992 on the introduction of measures to encourage improvements in the
safety and health at work of pregnant workers and workers who have recently given birth or are breastfeeding (tenth
individual Directive within the meaning of Article 16 (1) of Directive 89/391/EEC), Official Journal L 348, 1-7.

41 Council Directive 98/59/EC of 20 July 1998 on the approximation of the laws of the Member States relating to
collective redundancies, Official Journal L 225, 16-21.

2 Directive 2008/104/EC of the European Parliament and of the Council of 19 November 2008 on temporary agency
work, Official Journal, L 327, 9-14.

# Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of the Member States relating to
the safeguarding of employees’ rights in the event of transfers of undertakings, businesses or parts of undertakings or
businesses, Official Journal L 82, 16-20.
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Bamb€ MM pabOTEH OTHOC YTBPJCH CO 3aKOHOT KOj € BO CHJIa BO 3€MjaTa-uJeHKa
W/WIM Ha KOTO 3aKOHOT BO C€ MPUMEHYyBa CHJIa BO 3eMjaTa-wieHKa™ (Ha mpumep
Jupextuara 94/33/E3 3a 3amruTa Ha Muaaute npu padbora*t). KonedHo, Hekou
JTMPEKTHBH, KaKko MTO €, Ha mpumep, JupekruBara 2003/88/E3 3a onpenenu Bu-
JIOBU OpraHu3aiija Ha paboTHOTO Bpeme*’, He COAPIKAT SKCIUTUIIUTHU OJpenon
3a TUYHATa 00JacT Ha MPUMEHa, MaKo € jaCHO JieKa THE Ce OJHeCyBaaT caMo Ha
paboTHHUIIHTE.

3a pasnuka of ,,IOCTapuTe" JUPEKTHUBH CIIOMEHATH MOTope, HajHOBUTE
JTMPEKTUBH BO 00JacTa Ha pabOTHUTE OMHOCH - [lMpeKTHBara 3a TpaHCTIApEHTHU
U TpeJBUAIMBY paboTHH yciioBU Bo EBporickara YHuja u Jlupektusa 3a paMHO-
TeXa MoMery npopeCHOHAIIHUOT U JIMYHUOT >KUBOT - HyJaT IIMPOKa JIMYHA 00-
JacT. ce MPUMEHYBaaT U Ce OJJHeCyBaaT Ha CUTE paOOTHHUIM. KOM UMaat J0rOBOP
3a BpabOTyBame UM C€ BO pabOTEH OJHOC KAaKO MITO € JIe()MHUPAHO CO 3aKOH,
KOJISKTUBHU JIOTOBOPH WJIM TIPAKTHKA BO CHJIA BO CEKOja 3eMja-uwICHKA, 3eMajKu
ja npedsuo cyockama npaxca na Cyoom na npasdama‘.*® Bo CBOjOT MpBHYCH
npezior 3a JlupekTuBa 3a TpaHCHAPEHTHU M MPEABHUUINBUA PAOOTHU YCIIOBH BO
EBponckara ynuja, Komucujara Bkiayun nedunuiija 3a pabotauk ox Cynor Ha
mpaBnaTa, Ho oBaa JeduHHIIMja HEe Oelle BKIIyYeHa BO KOHEUHHUOT TEKCT Ha JH-
pexTtuBata. Cernak, qBeTe JUPEKTHBH UMaar 3a IelT Aa orndarar IIMpPOK OIcer Ha
paOOTHUIIM, BKIIyUyBajKH TM U OHHME KOU C€ HajpaniuBU. Taka, Bo mpeamOynara
Ha /lupekTuBara 3a TpaHCIIAPEHTHHU U IPEABHUTMBH PabOTHH yciioBH Bo EBpor-
ckaTta YHHja, ce HaBeayBa Jieka IPH CIPOBeIyBamkEeTO Ha oBaa JlupekTua Tpeda
Jla ce 3eMe MPEeBHU/I TOJKYBabETO Ha KpUTEpUyMuTe yTBpAeHH o CyloT Ha mpa-
BJIaTa BO HETroBaTa CyJCKa IpaKca 3a yTBpPyBambe Ha CTAaTyCOT Ha paOOTHUIIMTE.
Ilon ycnoB ga ru UCHOJHYBAaT THE KPUTEPUYMH, JTOMAIIHUTE paOOTHMULM, pa-
OOTHHUIUTE TI0 Oapame, pAOOTHUIINTE CO MPEKUHU, BayYepUTE, pAOOTHUITUTE Ha
wiatopMaTa U CrHelujalu3aHnTuTe Ou Moxkene a Ouaar BKIy4YeHU BO OICETOT
Ha oBaa JlupekTuBa. JIunara Ko ce BUCTUHCKU caMOBpabOTeHH He Tpeba s1a Ou-
nar orngareHu co OINCEeroT Ha oBaa JUPEKTHBA OMJIEJKU HE I'M UCIIOJIHYBaaT THE
KPUTEPUYMHU, JI0JIeKa JIAXKHO caMOBpabOTeHUTE JIuLia Tpeba 1a ounar ondareHu
CO HEJ3MHHOT OTICeT OMJIEjKU THE CE JINIA KOH Ce JIEKIaphUpaHu KaKo caMOBpa-
OOTEeHM MaKO T'M MCIOJHYBaaT YCJIOBUTE cielU(PHUUHU 32 paOOTHUOT OIHOC, CO
1en Ja u30erHar OpeeHN 3aKOHCKU WIIH (DPUCKAIHU OOBPCKH. YTBPAYBAHETO
3a OCTOEH-Ee Ha paboTeH OHOC Tpeba Ja ce 3acHOBA Ha (haKTUTE MOBP3aHU CO
pEaTHOTO U3BPILYBamke Ha padoTaTa, a HE Ha TOA KAKO CTPaHUTE IO OMMUIIYBa-
at cBojot oaHoc.*” TakBOTO jacHO MOBUKYBakbe¢ Ha Cy[cKara rnpaktuka Ha Cynor
Ha MpaBJara cyrepupa Jeka JM4yHaTa o0JlacT Ha MpUMEHa Ha TOpeClOMEHaTUTe
JTMPEKTHBH MOXKE J]a C€ TOJKYBa HAIIUPOKO. Toa, MCTO Taka, 3HA4W JIeKa JBaTa

# Council Directive 94/33/EC of 22 June 1994 on the protection of young people at work, Official Journal L 216, 12-20.
“Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003 concerning certain aspects
of the organisation of working time, Official Journal L 299, 9-19.

46 JTupekTrBa 3a paMHOTEKa TOMery MpoeCHOHATHHOT W JTMYHHOT XKUBOT, 4. 2; JIUPEKTHBA 38 TPAHCIAPEHTHH 1
npeaBUATHBY paboTHH ycrnoBH Bo EBporickara Yanja, wi. 1, cTas 2.

47 JlupeKTiBa 3a TPAHCIIAPEHTHH 1 NPEBH/IMBU pabOTHH yCi0BH Bo EBporickara Yuuja, Touka 8 o mpeamOyrara.
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WHCTPYMEHTa MOXKaT J1a ordarar nopeke pabOTHHUIIM O]l OHUE KOU ce OmdaTreHH
CO TPYIOBOTO 3aKOHO/IABCTBO HA 3€MjUTE-WICHKH.

2.2. Toakyearwe na noumom ,,6padomen* ¢o npaxmuxama na Cyoom
na npaeoama na Eeponcxama Ynuja

Co oryien Ha MPETXOAHO OMHUIIIAHATA COCTOj0a BO TPYIOBOTO 3aKOHOAB-
ctBo Ha EBponckara Yauja, 0coO6eHO BO ,,TOCTapUTe" TUPEKTUBHU Of 0OacTa Ha
3aHMMabETO U BpaOOTYyBamkETO KOU HE C€ IIOBHKYBaa Ha cyjckara npakca Ha Cy-
JIOT Ha MpaBaara npu J1ePUHUPAmHETO HA TIOUMOT ,,pa00THHK , O€1Ie HEOTIXOTHO
Jla ce pasriena Jajid KOHILIETITOT Ha paOOTHUK MOKE /1a C€ U3TPad BO KOHTEKCT-
HUTE TOJIKyBama Ha ujieH 45 o IPEY 3a na ce kopuctu kako peepeHTHa TouKa
IIPY TOJIKYBak€ HA MUCTU WIN CIWYHU TEPMUHHU COAPKAHHU BO IPYI'H M3BOPH Ha
TPy/ZOBOTO mpaBo Ha 3aenuunara.”® Bo oBaa cmucia, Cynor Ha npasnara Ha EB-
porickara yHuja onurpa rojaema yinora. CynoT Ha rpaBjaTa JoJro BpeMe € Ha cTa-
BOT JieKa TEPMUHOT ,,BpabOTEeH" MOpa Jla ce TOJIKyBa Taka IITO Jia I'M BKJIydyBa
caMmo JHIlaTa Kou ce, Ha €/IeH WIH JpYyT HAuuH, 3aIlITUTEHN KaKo BpaOOTEHH CIO-
pen HalMOHATHHUTE PEryJlaTUBU 32 BpaOOTyBame BO OJHOCHATA 3eMja-uJICHKA.
Taka, kora ce TOJIKyBa HOUMOT ,,BpaboTeH" Bo cmucina Ha [{upextusara 77/187/
EE3 3a ycornacyBame Ha 3aKOHOJABCTBOTO Ha 3€MjUTE-WIEHKHM BO OJHOC Ha
3alITUTaTa HA TpaBaTa Ha BpaOOTCHHUTE MPHU TpaHCep HA KOMIaHHja, padoTa
WK JICJIOBH O] KOMITaHHja Wik paboTHO MecTo® (BO HATAMOINHUOT TeKCT J(u-
pextuBa 77/187/EE3), Cynot Ha mpaBaara HaBeayBa Jeka 1enra Ha JlupexktuBara
€ ,,J1a ce MOCTUTHE JeTyMHa XapMOHM3alllja Ha 3aKOHUTE MPEKY NpOILUpPyBambe
Ha OIICErOoT Ha 3aIUTUTa Ha IpaBaTa Ha BpaOOTEHUTE rapaHTHPaHH CO HAIIMOHAI-
HUTE peryJaTuBU HA 3€MjUTE-WICHKU [...], @ HE J1a c€ BOCIOCTaBU €AMHCTBEH
CTETIeH Ha 3aIITHTa Ha paOOTHUIIUTE BP3 OCHOBA HA HEKOM 3aCTHUYKH KPUTEPH-
ymu“.*® 3aroa, cropea Muciacmero Ha CymoT, TEPMUHOT ,,BpabOTEeH BO CMHCIIA
Ha JlupextuBara 77/187/E3 Mopa 5a ce TOJIKyBa Taka IITO Ja TH BKIy4yBa CaMo
JMIaTa KOu ce, Ha €/IeH WM JpyT HauuH, 3alITUTEHN KaKo BPaOOTEHH BO COOJI-
BETHATa 3eMja-4JIeHKA. CIIOpPE]l HAIMOHAIHUTE PErYJIaTUBU KOH Ce OJIHECYBaaT Ha
BpabOTyBameTO.”!

OBoj ,,MuUHUManUCTUYKU" mpuctan Ha Cy[oT MOYHa Ja ce MEHyBa Ha
MMOYETOKOT Ha HOBHOT MHJIEHUYM, 3a€/IHO CO PACTEYKHUOT Pa3BOj Ha COLMjaTHa-
Ta AuMeH3uja Ha EBpornckara yHuja.>? [IpoMeHara BO MPUCTAIOT € 3aCHJICHA CO
HoBara ynora mto [loBenbara 3a ocHoBHUTE npaBa Ha EBporickara ynuja™ ja
ctekHa 1o JloroBopot o JIncaboH, Kako M CO HEOAaMHEIIHATa UHUIMjaTUBa Ha

8 C. Barnard, EU employment law, 4" edition, Oxford University Press, Oxford, 2012, 144.

# Council Directive 77/187/EEC of 14 February 1977 on the approximation of the laws of the Member States relating to
the safeguarding of employees’ rights in the event of transfers of undertakings, businesses or parts of businesses (Official
Journal of the European Communities, L 61, 5.3.1977, 26-28).

S TIpecyna Bo npenmer 6p. C-105/84 (Foreningen af Arbejdsledere i Danmark v. A/S Danmols Inventar, in liquidation)
on 11 jymu 1985 romuna (European Court Reports 1985, 331), cmas 26.

U Ibid., craBosu 27 u 28.

2E. Menegatti, The Evolving Concept of “worker” in EU law, Italian Labour Law e-Journal, Vol. 12, 1/2019, 74.

33 Charter of Fundamental Rights of The European Union (Official Journal C 364/01, 18.12.2000).
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EBpomnckara komucuja 3a ,,BOCIIOCTaBYBaHE Ha €BPOIICKH CTOJIO HA COLIMjaIHUTE
npasa“.** Co 3roJeMeHOTO 3Ha4CHE U OPOjOT Ha HETHITUYHH PaOOTHH aHTaKMa-
HU, HAJMHUHATa € TpaJullMOHaJHATa Iojaenoa nmomery (3aBUCHH) BPaOOTEHU U
(ne3aBucHH) camoBpaboTeHu.”> CyaoT ce 3arpiKu Mopajau TEIIKOTHjaTa Ja ce
uAeHTH(UKYBa TMYHATA 00IacT Ha MPUMEHA Ha OAPEICHN MEPKH Ha ITPaBOTO Ha
3aeAHMLATA (CO KOja ce coouMja M 3eMjuTe-wieHKUu U EBporickata YHM]ja), HO U
nopajau (GaxkToT ITO TECHOTO TOJIKYBAkh€ HA MIOMMOT BPaOOTEH O] 3eMjUTe-UJICH-
Ky OM MOXKelle Jia TH 3arpo3ar COLMjaliHUTe Leiu Ha YHujaTa.*® 3atoa, TONKY-
BajKH TH, MpeJl c€, TUPEKTUBUTE 3a paOOTHUTE YCIOBU KOM HE 'O ONpeaeayBaar
HUBHHOT OTICET HA MPUMEHA CO MMOBUKYBAE¢ Ha HAIIMOHAHUOT KOHIIETIT Ha ,,Bpa-
6oten*, CyoT 3a3ezie CTaB JieKa KOHIIETITOT paOOTHUK/BPaOOTEH ,,HE MOXKE /1a ce
OIIpe/IeH CO TOBHKYBame Ha 3aKOHOIABCTBOTO HA 3€MjUTE-WICHKH, HO Tpebda
Jla ce TOJIKyBa aBTOHOMHO U YHH(OPMHO BO paMKHUTE Ha MPaBHUOT MOPEJOK Ha

VYuujara“.’’ Bo cnpoTUBHO, 3eMjUTe-WICHKH OU MOXeEJIE ,,/1a TO IIPOMEHAT OIICe-

rOT Ha JUPEKTHUBATa U CO TOA Jia IO JIMIIAT O IesoceH edekt.” Cenak, aypu u
KOra MOYHA Jla Ce 3aHMMaBa CO TOJIKYBAmbEe Ha TUPEKTHBHUTE YHHUILNTO MPONHCHH
HOPMH C€ OJHECyBaaT Ha COOABETHHTE Ne(GHHHUIIMU BO 3eMjuTe-wieHku, Cynor
OMIYYH Jla UM Jajie Majo 3Hauewme, HAJIMHUHYBajKH T'M TEKCTOBUTE Ha HAIHO-
HaJIHUTE 3akoHOAaBHU akTu.”’ Taka, Bo ciy4dajor O Brein, T0j 3a3ele CTaB JieKa
JMCKpelLjara JaJicHa Ha 3eMjUTe-WICHKH Ja TH Ie(hUHUpaaT TSPMHUHUTE IITO Ce
KOPHCTAT BO U3BOPHUTE HA TPYJAOBOTO MPABO HA 3ae/IHUIIATA HE € HEOTPAHUYCHA.
Onpeneny TEPMUHH INTO Ce KOPHCTAT BO JUPEKTUBUTE MOXKE J1a ce JeuHUpaar
BO COIIACHOCT CO HAIMOHAIHOTO 3aKOHO/ABCTBO M MPAKTHKA, HO MO YCIJIOB J1a
ja moynTyBaar e()eKTUBHOCTA HA IUPEKTHUBHUTE H OIIITUTE NPUHIIUIH Ha ITPABO-
To Ha EBpornickara ynuja. KoHkpeTHO, 3eMjaTa-4iieHKa He MOXe IO CBOja BOJIja,
KpIIejkH ja e()eKTUBHOCTA HA TUPEKTUBATA, JIa UCKITYYH OJPE/ICHU KaTeTOPHH Ha
JIMIIA O 3aIITHTAaTa IITO ja Hy/IX Taa JupeKTrra.®

AXO BO TOpeCIOMEHATHOT CIIy4aj 3aIllTUTaTa Ha COLWjaTHUTE LEeTU Ha
EBporickara yHHja goBee 10 OApEICHN OrpaHUYyBamba Ha JUCKpenyjara Ha Ha-
[MOHAIIHUTE 3aKOHOJABIHM, BO Ciy4dajoT Ha Ruhrlandklinik®' oBaa nuckpeuuja
€ LeJNoCHO HcKiydeHa.®? Bo oBoj ciyuaj, Cynor oTuie mojgajieky Bo OJHOC Ha
IpETXOHATa MPAKTHKA U OLIEHH JEKa ,,0rPAaHUYyBABETO HA TEPMHHOT ,,pa0d0T-

* European Commission, Commission Staff Working Document Accompanying the Document Communication from
the Commission to the European Parliament, the Council, the European and Social Committee and the Committee of the
Regions,establishing a European pillar of social rights, COM (2017) 250 final, Bruxelles, 26.4.2017.

33 C. Barnard, op. cit., 144,

S E. Menegatti, op. cit., 74.

STIpecyna no npeamet 6p. C-229/14 (Ender Balkaya v. Kiesel Abbruch- und Recycling Technik GmbH) on 9 jynu 2015
romuna (European Court Reports 2015, 455), cmag 33.

38 Ibid.

S E. Menegatti, op. cit., 77.

9 Mpecyna Bo npexmer 6p. C-393/10 (Dermod Patrick O’Brien v. Ministry of Justice, formerly Department for
Constitutional Affairs) on 1 mapr 2012 romuna (European Court Reports 2012, 110), craBou 34 u 36.

' TIpecyna o npenmet 6p. C-216/15 (Betriebsrat der Ruhrlandklinik gGmbH v. Ruhrlandklinik gGmbH) ox 17 Hoem-
Bpu 2017 ronuna (European Court Reports 2016, 883).

©2E. Menegatti, op. cit., 79.
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HUK" Bo cmucna Ha JlupektuBara 2008/104 Ha nwmara ondaTeHu co TOj Tep-
MUH CIOpPE/l HAIIMOHAIHOTO TPaBo [...] MOXe Jia TO 3arpo3H NMOCTHTHYBambe Ha
LIEJTUTE, a CO TOA U JOBEIyBamke BO Ipallame Ha eQeKTUBHOCTA Ha J(MpekTu-
Bara Co MPEKYMEPHO M HEONpAaBIaHO OrpaHUYyBame Ha o0llacTa Ha HEj3MHATA
npuMeHa. FIMeHo, BAKBOTO OTpaHUUYYyBarbhe K& UM OBO3MOXH Ha 36MjUTC-UICHKH
WM Ha areHI[MUTE 3a MPUBPEMEHHU BPaOOTyBamba J1a JIHUIIAT OPEACHH KaTerOPHH
Ha JIMIa O] COTICTBEHATa BOJIja O]l 3allITUTara INTO ce 0apa Ja ce MOCTHTHE CO
JHupekTuara [...]°.% OrTyka, 3aknyuysa CynoT, TepPMHHOT ,,pabOTHHK" ,,Tpeda
Jla ce TOJIKyBa Taka HITO Ke ro ongaTh ceKoe JIMIE Koe BpLIU padboTa, OJHOCHO
BO OJIPEJICH MEPHO]] BPIIK paboTa BO KOPHCT HA JAPYTO JIMIE U CHOPE HETOBH-
T yMaTCcTBa. 3a MITO JOOWBA HAJOMECT 3a BO3BpAT M KOj BP3 OCHOBA Ha Toa €
3allITUTEH BO COOJIBETHATA 3eMja-uiieHKa Oe3 Orvie/] Ha MpaBHATa KBATU(HKAIT]a
Ha HETOBHOT pabOTEH OHOC BO HAI[MOHAJIHOTO MPAaBO, MPUPOIATA HA TIPABHUOT
OJIHOC Mery THe JIBe Jinlia U hopmara Ha T0j ogHOoCc™.* HanmoHamHHOT cy Tpeda
Jla TIPOBEPH JIAJIM THE YCIIOBH CE UCTIOIHETH U JIAJIH, CIIOPEJT TOA, OIPEACHO JIUIIC
Tpeba J1a ce cMmeTa 3a ,,padOTHHK  BO CMHCIIAa Ha Taa IUPEKTHBa.%

3akiay4ok

Naxko e xirydeH 3a pa3Oupame Ha OICEroT Ha ciio0ojara Ha IBUKEE, a
CO TOa M U3rpaa0daTa Ha €IMHCTBEH €BPOIICKU NTa3ap, TEPMUHOT ,,pabOTHUK  HE €
neuHUpPaH CO OCHOBAUYKHUTE JOTOBOPU M CEKYHIApHOTO 3aKOHOJABCTBO Ha EB-
porckara yHuja. [ToBekero on qupektuBute ycBoeHu mery 1997 u 2008 roguna
ofroBapaaT Ha (excuOuIM3anyjaTa Ha ma3apoT Ha TPYAOT U UMaar 3a Lei Ja
BOCITOCTaBaT MUHUMAJIHH CTaHIAp/H 3a €IHAKOB TPETMaH Ha PaOOTHHUIIMTE Ha
pa3IuyYHU BUIOBU JIOTOBOPH (JI0rOBOPH 3a CKpareHO pabOTHO BpeMe, JOrOBOpU
Ha OIpEeJeNIEHO BpeMe, JIOTOBOPH Ha Bpeme). Jpyrure JUpEKTHBH, BKITydyBajKH
ja ¥ HajHOBara, ce (poKycHupaaT Ha MOCTaBYBaKHE MUHUMAJIHA CTaHIApId 3a pa-
OOTHHU YCJIOBM 3a CHTE PaOOTHHIIM BP3 OCHOBA Ha JIOTOBOpPEHA NeuHUIM]a 3a
paboTHUK. 3a pa3iivKa Of MpBaTa rpyna Ha AUPEKTUBU, KOM Ha 3eMjUTE-UJICHKU
¥M J1aBaaT JUCKpelHja aa ru [euHupaar KOHIENTHTE Ha ,,BpaboTeH ", ,,JOTOBOP
3a BpaboTyBame* UM ,,pab0TeH OAHOC™ BO COITIACHOCT CO HUBHOTO HAIIMOHAJ-
HO 3aKOHOJIAaBCTBO M MPAKTHKa, BTOPUTE ja MpENo3HaBaar norpedara 3a mogoodpa
3alITUTa HAa paOOTHUIM BO HOBU M HECTaHAApAHU (OpMHU Ha BpaOOTyBame U
3aTroa UMaar MOIIKMPOKO MoJjie Ha mpumeHa. Cenak, Ha HUBO Ha EBporickara yHuja
c¢ yIITe HEe TIOCTOM €AMHCTBEHA Ae(UHMIIN]ja 32 TIOUMOT BpaOOTEH, a IOBEKETO
3eMjH YJICHKU U COILMjalIHU MapTHEPH Ce MPOTHB BOBEIYBAmHETO Ha Koja OMIIO
TpeTa cpefaHa Kareropuja (Mery BpaOOTE€HU U caMOBPabOTEeHH), KaKo IITO € T.H.
-Hape4YeH eKOHOMCKH 3aBUCEH PabOTHUK.

3aroa, Cy10T Ha IpaBjaTa uMa Kiy4yHa yjora BO O/IpelyBambeTO Ha JIUY-
HaTa 00JacT Ha MPUMEHA Ha TPYAOBOTO 3aKOHOAABCTBO Ha EBponckara YHuja.
Co 06nuKyBameTO Ha KOHLENTOT Ha paboTHUKOT, CyloT Ha mpaBjara ycrea Ja

Tpecyna Bo npeamer 0p. C-216/15 (Betriebsrat der Ruhrlandklinik gGmbH v. Ruhrlandklinik gGmbH), craBosu 36 1 37.
% Ibid., cTaB 43.
5 Ibid.

121




Mapuja Jlpacuyesux, Ilepconanta npumena Ha mpyooeomo 3axonodascmeo Ha Eeponckama Yuuja

TO MPOIIUPHU TOJETO HA MIPUMEHA Ha TPYAOBOTO 3aKOHOJABCTBO HAJABOP O] Tpa-
JTUITMOHATTHUOT OTICET Ha MPUMEHA JaJIeH CO HAIMOHAIHUTE 3aKOHH, KOj BO TIO-
BEKETO 3eMjH-UJICHKU Oelle TOMOJHUTETHO CTECHET Ha TPAJUIIMOHAIIHUTE pa-
0oTHU ogHOCH. 3a7 no3unujara Ha CyoT ce Kpre Iupokara ynorpeda Ha o0jek-
TUBHUOT METOJl Ha TOJIKYBambe, MOJpKaHa O] 3rojieMeHaTa peJIeBaHTHOCT Ha
OTIITECTBEHUTE 1[EJIM HA YHU]aTa U TOTIOTHUTETHO MOTTUKHATA O]l CTAIlyBamhETO
Bo cuia Ha [ToBenbara 3a ocHOoBHMTE mpaBa Bo EBpornckara ynuja. OBa 6u mMo-
JKEIo J1a TOBEJIE 0 3aKIIYYOK JIeKa C¢ YIITE He € 3aBPIIEH MPOIECOT Ha MPOIIIH-
pyBame Ha OICEroT Ha MPUMEHA Ha TPYAOBOTO 3aKOHOMABCTBO Ha EBporickara
yHHU]a Ha paOOTHHUIINTE KOU HE C€ 3aKOHCKH monpeacHu. O eHa cTpaHa, OIHO-
cot Ha CynoT Ha MpaB/aTa KOH TOJIKYBaWbETO Ha OTNICEr0T Ha MPUMEHa Ha JIUPEK-
TUBUTE 32 3allTUTa MpU BpabOTyBamke BEPOjaTHO Ke ja MPOIUpPH yroTpedara Ha
KOHIIETITOT Ha paOOTHUKOT Ha EBporickaTa yHuja HaJBOP O HUBHUOT TEKCT, KaKO
mTo ce ciyuu HeogamHa Bo Cnydaj Pypnanaxnunuk. Of npyra crpaHa, MOXe
Jla c€ OYEeKyBa JIeKa, MapajieiiHo, ce Mo4YecTO HAIMOHATHUTE CYJ0OBH Ke Mopa Jia
TO ycoriacar CBOETO TOJIKYBame co IpakTukara Ha CyJoT Ha TpaBaara, J1aBajku
MIPHCTAIT JIO TPYAOBO-TIPaBHATA 3aIITHTA Ha IIEJTUOT KPyT Ha BpaOOTSHH JIMIIA BP3
OCHOBA Ha KOHIIETITOT Ha ,,pa00THUK* Ha EBpornckara yHuja. Bo oBoj moren,
MHOTY 3€MjH-YJICHKH BEpOjaTHO ke Ouaar MpUHYICHH Ja ce IBUXKAT HAJABODP OI
pUrMaHaTa TUXOTOMH]jA ,,BpabOTEeH‘/,,caMOBpadOTEH M TMOBP3aHHUOT 3acCTapeH
,,C€ I HHIITO' TIPUCTAM KOH mpaBaTa o1 padoreH ogHoc. OBa O MOXeNo Ja
ja mogo0pu coctojbara Ha 3roJEMEHHOT OpOj HE3alITHTEHU PaOOTHUI KOU HE
ce BKJIOIyBaaT BO Kareropujara ,,BpaboTyBame’. Toa BO UCTO BpeMe MOXeE Ja
Ouze o1 KOPUCT 3a HAIlMOHAJIHWUTE CYJOBHM, KOU YECTONAaTH Ce€ MOBHKYyBaaT Jia
00e30e/aT 3alTUTa HAa €KCIIOATUPAHU PAOOTHHUIIM CO KOPUCTEH-€ Ha 3acTape-
HU TECTOBH Ha JIOMAIITHOTO MPaBo 3a obOnacta Ha paboTHuTe ogHOocu. KoHeuHo,
THe O MOXKeJIe J]a MPeCcTaHar Ja ro TOJIKyBaar OMIIUPHO TEPMUHOT ,,BpabOTeH",
YEeCTOIAaTH HAJABOP O] HETOBUTE Pa3yMHHU TPAHMIIM, CO IeJ Ja ce 06e30eau mo-
TpeOHaTa 3amTUTa Of TPYAOBOTO MPABO HA PAOOTHUIIUTE KOW HE CE 3aKOHCKHU
noipeIcHN (HO C€ EKOHOMCKH).
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10 ocHos Ha pabomama 60 Kpusuuruom 3axonux Ha Penybnuxa Cpbuja

Bosen

EnHo o1 0CHOBHUTE YOBEKOBH NPaBa, MPOKIAMUPAHO U €O YCTAaBOT Ha Pery-
6mika CpOwuja, € mpaBoTO Ha padoTa M IpaBara Bp3 OCHOBa Ha pabota. OBue npasa ce
JIeTaHO pa3pabOTeH! CO 3aKOHH U IPYTH OMILITH HOPMU. 3aT0a, ceorn(darHa 3aiTiTa
Ha OBaa rpyIa Mpasa € of] CyIITUHCKO 3HaueHe, OU/IejKU TaKkBara 3aIliTHTa OBO3MO-
’KyBa JOCTOMHCTBO BO paboTaTa M MMa CBOM pe(ieKCUH Ha PAa3NIMYHH acTIeKTH Ha
OIIITECTBEHHOT KKUBOT. [IpaBara o ocHOB Ha paboTara y)>KUBaaT pa3IMyHU BUIOBU
IpaBHa 3a1ITuTa. Mely HUB € 1 KpUBUYHOIPABHATA 3aIlITUTA.

Bo miecHaecerrara riaBa o KpuBHUHHOT 3aKOHUK' Ce MPOMHUIIIAHN KPH-
BUYHH JIeJIa IPOTHB MpaBara Bp3 OCHOBA Ha paboTara. Bo oBaa rmaBa ce nmpeaBu-
JICHU CJeHUTEe KpuBUYHU Jena: [loBpena Ha mpaBaTa 1Mo OCHOB Ha paboraTa u
COLIMjaTHOTO OCUTYpYyBame, [loBpena Ha mpaBaTa BO MOCTaIkaTa 3a 3aCHOBAHE
Ha pa0oTeH OHOC U 3a BpeMme Ha HeBpaboTeHocT, [loBpena Ha nmpaBoTO Ha yrpa-
ByBame, [loBpena Ha paBOTO Ha IMITPAjJK, 3M0yNnoTpeda Ha MPABOTO HA MITPAJK,
3noynorpeba Ha IpaBara off COLMjaTHO OCUTYpyBame 1 Henpesemame MepKH 3a
3allTUTa Mpu padora.

1. IloBpena Ha npasara 110 OCHOB Ha padoTaTa H COLMjAJTHOTO
OCHTypyBame

OBa KpUBHUYHO JIEJI0 IO CTOPYBA JIMIE KO€ CBECHO HE Ce€ MPHUIPKYBa KOH
3aKOH WM JPYTU NPONUCH, KOJIEKTUBHH JOTOBOPH M JIPYTH OINIITH aKTH 3a Ipa-
BaTa 10 OCHOB Ha paboTa M 3a moceOHaTa 3alITUTa Npu paboTa Ha MIAAUTE,
KEHUTE U MHBAJIMANTE WIM HA MpaBara oJl COLMjaTHOTO OCUTYPYBAIE U CO TOa
r'o CKpaTyBa WM OIpaHUdyBa IPaBOTO LITO My Iipumnara Ha Apyr. Ka3zHata 3a oBa
JIeTI0 € MapuyHa Ka3Ha MM 3aTBOP JIO JIBE FOIUHMU.’

ITopaau Toa IWITO M3BPIIYBAKETO U MOCIEIULUTE O] OBA KPUBUYHO JIEJI0
Ce TECHO MOBP3aHU CO CKpaTyBambe WM OIpaHUUYyBalk€ Ha IpaBaTa Bp3 OCHOBA
Ha paboTa, OZIHOCHO IMpaBara Ofi COLUJAIHOTO OCUTYpYBambe, IPBOTO IMpallahe
LITO C€ HAMETHYBa 1 Oapa OroBOp BO BPCKA CO OBA KPUBUYHO JIEJIO € KOU IpaBa
10 OCHOB Ha paboTa ¥ Tpasa o] COLUjaIHO OCUTYpYBambe My IpuIaraaTr Ha pa-
OOTHUKOT.

OcHoOBHMTE NpaBa LITO UM MpHUNaraaT Ha pabOTHUIUTE BP3 OCHOBA Ha
HUBHara pa0oTa, Kako U MoceOHaTa 3aluTUTa Npu paboTa Ha MIIAJUTE, KEHU-
TEe M MHBAJMJNTE, IPBEHCTBEHO C€ ypeleHH co 3aKoHOT 3a paborara.’ [IpaBara
LITO MpUMaraar Ha pabOTHULIMTE 110 OCHOB Ha paboTara ce MpeaMeT U Ha APYTH
3aKOHH, KOJIEKTUBHH JOTOBOPU U JIpyr'u ommTH akTu. IIpaBara Ha paboTHHLIMTE
Bp3 OCHOBA Ha paboTa ce JiesiaT Ha MHAMBU/IyaJIHU U KOJIEKTUBHU Mpasa. Bo rpy-
raTa KOJIEKTUBHMTE I1paBa, Mpe] ¢, ke I'M CIIOMEHEME IIPaBOTO Ha CUHIUKAJIHO
3pYy’KyBame, IPABOTO HA KOJIEKTUBHO JI0rOBapame, MpaBoTo Ha wmTpak. Muau-

"Kpusuunn 3akonuk — K3 (,,Cryx6enn macuuk PC”, 6p. 85/05...35/19) cranun Ha cuna Ha | janyapu 2006 rouHa.
>Yren 165 ox K3.
33akow 0 pay (,,Ci. macuuk PC”, 6p. 24/05...95/18).
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BUJyaJIHUTE IIpaBa BP3 OCHOBA Ha pad0Ta, paOOTHUKOT I'M OCTBApyBa JIMYHO U
HETIOCPEeTHO M MCTUTE C€ MPEIABHIEHHU, OAHOCHO TapaHTHpPAaHH CO YCTaBOT Ha
Penybnuka CpbOuja, 3akoHUTE U APYTUTE MPOIUCH of obracTa Ha paborara, Ko-
JIEKTUBHUTE JIOTOBOPH U JIPYTH OIIITH aKTH. 3HauajHa KapaKTepHCTHKA HA OBUE
Ipasa € Toa mTo pabOTHUKOT HE MOYXKE Jla Ce OTKaXke o/ HUB. Bo oBaa rpyma Ha
npaBa craraar: MpaBo Ha OTPaHWYEHO PabOTHO BpeMe, MPaBO HA OAMOP U OTCY-
CTBO 0J1 paboTa, MpaBo Ha 3aIITUTa IPU paboTa, MPaBo Ha 3apabOTKa U 10JATOLH
Ha IJj1ata ¥ JIpyru OeHeuIy, IpaBo Ha TEH3Mja, MHBAIUICKO U 3/1PaBCTBEHO
OCHUTYpYBame, IIPaBo Ha MOCEOHA 3alITUTA HA KCHUTE, MIIAIUTE U WHBAIUIUTE.!

[IpBara kareropuja Ha paOOTHUIIM KOja UMa MOCEOHA 3aIlITHUTA CE MJla-
mute. [ToceOHara 3amTuTa Ha MIIaAWTE, IO OCHOB Ha padoTa, ce oJHeCyBa Ha
MUHHMMAaJIHaTa BO3pacT MpHU CKIyuyBame Ha JOrOBOpP 3a BpaOOTyBame, onpejie-
JdyBame Ha paboTHO MecTo, paboTHO Bpeme u ci. Kareropuure Ha BpaboTeHH
KOU y>KMBAaT BaKOB BUJI 3aILITHTA CE JIULA O METHAECET 0 OCYMHAECET, OAHOC-
HO JIBacCeT M e/Ha ToauHa. JKeHuTe ce clieHaTa Kareropuja Ha BpaOOTEHH KOH
y>KMBaaT noceOHa 3amrTura npu padora. Tue ja ykuBaar oBaa 3alUTUTa, IIPeN ce,
MOpaJ i HUBHATA YJI0Ta BO OMOJIONIKATA PENPOAYKIIMja M TOKMY 3aT0a 3aKOHOT 3a
paboTa LIEIIOCHO ja perynupa 3allTHTaTa Ha MajuuHCTBOTO. 3aKOHOT ja peryiaupa
OIIITaTa 3alITUTA Ha ’KE€HaTa, HO M moce0OHara Koja ja omdaka 3amTurara Ha
MajuYrHCTBOTO KO€ BKIIyUyBa IIpaBHjIa KOM ja IITHTAT OpeMeHaTa KeHa 3a Bpeme
Ha OpemMeHocTa, IOPOAYBAKETO M JI0 OJpEeAeHa BO3pacT Ha aerero. KoHewHo,
COITIACHO 3aKOHOT W HA WHBAIWANTE UM CE€ TapaHTUpa MOCeOHa 3allTHTa TIPH
pabora. 3a oBaa kareropuja BpaOOTeHH, pabOTOAaBAavYOT € JOJDKEH ja 00e30e-
1M U3BpIIyBame Ha paboTara criopes npeocTanarara paboTHa CIOCOOHOCT, a BO
Clly4aj Jla TOCTOM PU3HK Ol HHBAIMANUTET Ha OApENICHH pPaOOTHU MecTa, paboTo-
JIaBavoT € JI0JKEH Ja 00e30e11 pabOTHUKOT J1a BPIIM Jpyra COOABETHA paboTa.

[Tokpaj mpaBara 1Mo 0CHOB Ha paboTa, CO OBa KPUBUYHO JIEJIO C€ UHKPHU-
MUHHpA ¥ [TOBpPE/IaTa Ha IpaBara off COIMjajTHO OCUTYpyBame. Bo cymTina, Toa
ce IpaBa KOW IMPOM3JIETyBAaaT O OCUTYPEHHUTE CITydau YTBPJIEHH CO 3aKOHUTE KOU
ja perynupaar oBaa o0nacT. Bp3 ocHOBa Ha IeJIOKyNHaTa aHaIN3a, MOXKEMe Ja
3aKJIIy4HMMe JieKa COIMjaTHOTO OCHTYPYBamke UMa TPU I'PAaHKH M TOA: 3APaBCTBE-
HO, TICH3MCKO U MHBAJIU/ICKO OCUTYPYBambe.

JlejcTBHETO Ha M3BPILIYBamkE HA OBa KPUBUYHO JIENIO CE COCTOM BO HE-
MOYUTYBAakE HA 3aKOHHM WM JPYTH MPOMHCH, OMHOCHO KOJEKTUBHU JOTOBOPH
WJIN IPYTH OIIITH aKTH CO KOW CE MPEIBHIyBaaT MpaBa KOM C€ YCKPATCHU HIIH
orpanndeHu.” OTTyKa MPOM3JIETyBa JIeKa JICjCTBHETO € OJAHKETHO OIPEAesICHO,
OZIHOCHO TH ondaka cuTe oOJIMIN Ha OHECYBAE IITO CE CIPOTUBHU Ha 3aKOHH-
TE€ WIN JPYTUTE MPOIUCH, OMHOCHO KOJIEKTUBHUTE JIOTOBOPU WIIM JIPYTH OMILITH
akTu. JlejcTBUETO HA U3BPIIYBake CO OJJaHKETHA IUCIIO3UIMja CBOjaTa COJPIKU-
Ha ja I[P O] MPaBHU HOPMH KO HE C€ Off KpUBUYHA IPUPOJIA, TYKY PETyInpaaT
npaBa Bp3 OCHOBa Ha paboTa, OHOCHO IpaBa o7 IMoceOHa 3aITHTa Ipu paboTa
Ha MJIaJIH, )KCHHU ¥ MHBAJIUIU WK TIpaBa O]] COLMjaIHO OCUTYPYBambe.

*Kanmamarues, T., Tpemmes, A., Kpusuurno deno nogpede npasa no oCHo8y padd u npaga u3 Coyujanioe
ocueyparsa, PaTHO-TIpaBHHU CaBETHHK, Op. 7-8/2008, beorpax, 2008, 42.
3 Cumuh, 1., Kpusuunu 3axonux-npakmuuna npumena, beorpa, 2007, 190.
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3aKOHOJABEIIOT MPOIHUIIYBa J€Ka KPUBHUYHO JIEI0 MOXKE Ja Ce M3BPIIH
caMo CO KpIIeHe Ha OIIITUTE aKTH, a OMJIEjKU TOTOBOPOT 32 BpabOTyBamke Mery
paboToaaBavoT U pabOTHUKOT HE MPETCTaByBa OMIUT MPABEH aKT, CKpaTyBambe-
TO Ha ONPEJENICHO MPaBO O IOTOBOPOT 3a BpabOTyBame HE MPETCTaByBa YMH
Ha M3BPIIYBamke Ha OBa KPUBUYHO JIEJI0. YCKPAaTEHOTO MPaBO OJ JOTOBOPOT 3a
BpaboTyBame Tpeda Aa € Aed O KOJIEKTHUBEH JO0rOBOpP WIIM APYT OMIIT aKT 3a
Jla ce cMeTa Kako YMH Ha U3BPILIYBamke Ha 0Ba KpUBUYHO Jeno. Ho, Tpeba na ce
yMa TpeABH]l JieKa KapaKTePUCTUKUTE Ha KPUBUYHOTO JIEJI0 K€ Ce pearn3nupaar
JIOKOJIKY CO TOEJMHEUEH IIPABEH aKT Ce MOBPEAyBa HEKOE O]l 3aIITUTEHHUTE Ipa-
Ba TPEIBUCHHA CO 3aKOH WM JPYTH MPOTHCH, KOJIEKTUBHH JJOTOBOPH U APYTH
OIIIITH AKTH.

[Mocnenuua Ha OBa KPUBUYHO JIENIO € CKPaTyBambe WM OTPaHUYIYBambe Ha
IpaBaTa IITo My npumnaraar Ha IpyT. CKpaTyBambeTo PETCTaByBa HEMOXHOCT 3a
OCTBapyBam€ Ha HEKOE IPaBo, J0/IeKa OIPAaHHUYYBAETO € MOYKHOCT 32 JIEIyM-
HO OCTBapyBam€ Ha IpaBoTo. [Ipu orpannuyBame, IPaBOTO HE CE€ OCTBApyBa BO
MOJIH 00eM IITO BOOOMYAEHO My Mpurara Ha paboTHUKOT. KpuBHYHOTO A€o €
M3BPIICHO KOTa € YCKPaTeHO WM OrPaHWYEHO MPaBOTO BP3 OCHOBA Ha pabora,
OZIHOCHO TpaBara 10 OCHOB Ha IMoceOHa 3aIlITUTa NP paboTa Ha MIIaIH, )KCHH
Y MHBAJIU/IM, KaKO ¥ IIPABOTO OJ COLMjaJTHO OCUTYPYBambe. 3a MOCTOCHE Ha KPH-
BUYHOTO JIEJIO HE € PEJIEBAHTHO JJaJIi HEKOE JIUIIE 3aCHOBAJIO PA0OTEH OHOC UIIH
camo (akTiuku Bpiu padora.®

KpuBH4HOTO N1e710 MOXKe J1a ce M3BPIIM CaMo CO yMucia, 0e3 pasimka
JIaJii € TUPEKTHA WM €BEeHTYaIHa.

W noxkpaj Toa ITO HE € U3PEYHO HABEIECHO, KPUBUUHOTO JEJI0 MOXE J1a
CTOpU CaMO CTOpPHUTEN KOj € BO IMO3MIMja J1a OUTyyyBa 3a IpaBa IO OCHOB Ha
paborara, OAHOCHO 3a IIpaBaTa KOM IPOU3JIETYBaar oj] IoceOHaTa 3alTuTa Ipu
paboTa Ha MJaguTe, )KEHUTE U MHBAIMIUTE WIN 3a MpaBara O] COLMjaJHO OCHU-
rypyBame. CTopHuTesl Ha KpHBUYHOTO JIEJIO € JINIE Koe OMI0 JOJDKHO J1a OoCTa-
MyBa CIOpPE THE mponucH. V3BpIuTen Ha 1eI0TO MOYXKe J1a OuJie pKaBjaHuH Ha
Peny6muka Cpbuja u crpaHel.

2. IloBpena Ha mpaBaTa BO OCTAINKATA 32 3ACHOBaK-¢ HA Pa00TEeH OHOC
U 32 BpeMe Ha HeBPa0OTEeHOCT

KpuBn4HOTO €10 moBpena Ha mpaBaTa BO IMOCTANKaTa 332 3aCHOBAME
Ha pabOTEeH OHOC M 3a BpeMe Ha HEeBPAaOOTEHOCT MPETCTaByBa Ka3HEHONPABHA
3alITUTA HAa YCTAaBHOTO HAyeJIo KO€ ro rapaHTHpa MpaBOTO Ha paboTa M 3allTu-
Ta 32 BpeMe Ha HeBpaOoTeHOCT. OBa KpUBUYHO JeNI0 uMa JBa oOnuka. [IpBrOT
OOJIMK TO TIPaBU HEKOj KOj CBECHO T'Ml MIPEKPIyBa MPOMUCHTE WM Ha JAPYT He3a-
KOHCKHM HauuH ro HeTWpa WM OrpaHHyyBa IPaBOTO Ha IpalaHUTE Ha CI000IHO
BpaboTyBame Ha TepuTopHujaTa Ha CpOuja moja eaqHakBy yciIoBU. Jpyruot oOmmk
Ha 0Ba KPUBUYHO JIEJIO TO CTOPYBA JIMIE KO CBECHO HE CE MPHIP’KYBa KOH 3aKOH

¢Kanamarues, T., Tpemmes, A., Kanamarues, [I., [lpasa uz coyujanioz ocuzpyarsa u wuxo8a KpUSUYHO-RPAGHA 3aUNU-
ma (komnapamuenu npukas y Penyonuyu Maxeoonuju u Penyoruyu Cpouju), Coumjansa mpaBa 0 eKOHOMCKa KpH3a,
XIII penoBHO TOAMIIBE CTPYYHO caBeTOBame, 3narubop, 2009, 290.
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WJIN JPYTH TPOTIMCH WU OMIITH aKTH 3a IpaBaTa Ha rpalaHuTe 3a BpeMe Ha He-
BpabOTEHOCT U CO TOA IO YCKpaTyBa WM OrpaHUYyBa MPABOTO IITO My MpHIara
Ha HeBpaboTeHOTO Jnie. J[BaTa oOnMMIM ce Ka3HyBaaT CO UCTa Ka3Ha, OJHOCHO
3aTBOp [0 €HA FOJMHA WU NapuyvHa Ka3Ha.’

C10601H0TO BpabOTyBame NMPETCTaByBa MIPABO HA YOBEKOT CIOOOIHO J1a
OJNTy4yBa CO KOja JISJHOCT Ke ce 3aHMMaBa U Ha Koe MecTto. Toa e nmpaBo ja anu-
[IUpa 3a ceKoe pabOTHO MECTO 3a KO€ CMeTa JieKa I'M MCIoNHYyBa ycinoBure. OBa
MIPaBO MOXE J1a C€ YCKPATH CaMo JJOKOJIKY ITOCTOM ITPaBEeH OCHOB 3a Toa. [IpaBoto
Ha €IHAKBOCT MPH BPaOOTYBAaWmETO 3HAYM JEKa IparaHUHOT, BO OBOj CIIy4aj, He
MOXe J1a Oujie TMCKPUMHHUPAH BO OHOC Ha JPyTH Juna.®

JlejcTBHETO Ha W3BpIIyBamkbe Ha MPBUOT OOJMK HAa KPUBHYHO JEIO Ce
COCTOM BO CBECHO KpIICHE Ha MPOMUCHUTE WM Mpe3eMame Ha JPYro HEe3aKOH-
CKO z1en10. /lejcTBHeTO Ha KpIIeHe Ha MIPOIUCUTE € 0J] OJIAaHKETEeH KapakTep, IITO
cO Ipyru 300pOBH 3HAYM JIeKa aKTOT Ha U3BPILIYBAE € U3BEJCH OJ1 MOBPEa Ha
Jpyra HEKpUBHYHA HOPMa, BO KOHKPETHUOT CIIy4aj Ha HOPMHUTE KOH TO pery-
JUpaaT MpaBoTo Ha ciio001HO BpaboTyBame. Baka nmocraBeHara OnaHKeTHaA Of-
penda oBo3MOKyBa 6€3 IpoMeHa Ha 3aKOHCKUOT TEKCT, OUTHETO HAa KPUBHUYHOTO
JIeJI0 Jia ce MPUCIIOCOOM Ha U3MEHUTE BO IPOMUCHUTE 3a CII000IHO BpabOTyBambe.
bnankerHara qucnosuiyja € 0OBpcka Ha CyJOT BO M3peKaTa U 00pa3ioKeHHETOo
Ha Mpecyaara /ia To HaBe/e M MPeu3nupa MaTeprujaaIHo MPaBHUOT MIPOIHC, O KOj
3aBHCH TIOCTOCHETO Ha KPUBUYHOTO JIEJI0 CO ONIaHKEeTHA AUCHO3HIHUja. JJOKOIKyY
TOA HE TO CTOPH, CyJIOT YMHHU 3HAYUTEIIHA TIOBPE/Ia Ha OJIpeIONTE HAa KpUBUYHATA
nocranka (IIpecyna na Cojysuuor cya Kac. 6/99 ox 2 anpun 1999 ronuna).’

ITokpaj KpiIemHEeTo Ha MPONUCUTE U CEKOE JPYro MPOTUBIIPABHO JEIO €
JIejCTBHE Ha U3BPILIYBakE¢ Ha OBOj OOJIHMK HA KPUBUYHOTO Jieno. Temko e jaa ce
MPETIOCTAaBU KOU TOA JPYTH JEjCTBUja, KOM HE NMPETCTAaBYBaaT IMOBPeAa Ha Mpo-
MMCUTE, MPETCTAaBYBaaT JI€JCTBUE HA U3BPLIYBaHE€ HA OBOj OOJIMK HA KPUBUYHO-
10 neio. Ce moOMBa BIEYATOK J€Ka 3aKOHOIABEIIOT cakall Ja 00e30equ 1iejocHa
3alITUTA Ha [IPABOTO Ha CI000IHO BpaOOTyBame, U allCTPAKTHO J1a T KPUMUHA-
JU3Upa CUTE JEjCTBUja IITO OM MpeTcTaByBasle MOBpeaa Ha Toa mpaso. Cenak,
cJ1000THO MOKEME J1a KaKeMe JIeKa BOBEAYBambETO Ha OfIpeIHUIIATA ,,i KOj OUII0
JpyT MPOTUBIPABEH HAYMH~ € BUIIOK BO o0eliexjeTo (Mpupoaara) Ha OBa Kpu-
BUYHO JIEJIO.

OBa KpHBHYHO J1eJI0 HE Tpeda /1a ce MeIIa Co JUCKPEIMOHOTO OICHYBahE
Ha paboTromaBaynTe Mpu U300poT Ha paboTHuM. Cekoj paboTogaBad MMa MpPaBo
Ha JUCKPELMOHA OLIeHa NP N300pOT Ha paOOTHUIM KOU TH UCIIOJIHYBAaT UCTUTE
ycnosu. He Tpeba na ce n3ryou o BUJ Jieka, Kora ce BO Mpalllake IPUBaTHUTE
ApywmTBa, paboToqaBavoT UMa MpaBo Ja uzbepe ¥ BpabOTH pabOTHHK IO COI-
CTBEHA AMCKPEIMOHO MPaBo, 0e3 pasinka Ha NPOopeCHOHAIHUTE KBATU(PUKAIINN
U IPyTUTE KapaKTePUCTHKH Ha KaHAUAaToT. '

"Ynen 164 on K3.

8 Jlazapesuh, Jb., Byuxosuh, b., Byuxosuh, B., Kovenmap xpusuunoe saxonuxa Ipne T'ope, llerune, 2004, 572.

° M3Bop: basa noparaka Murepmex — Cyzcka npakca; Vet BakoB craB ¢ 3a3eMeH i Ha COBETYBAWKETO HA KPHBUIHHTE
onnenennja Ha Cojy3HHOT ¢y, BpxoBHuTe cynoBu n BpxoBHHOT BoeH cyx ox 26 mapt 1985.

10Kanamarues, T., Tpetumes, A., Kpuguuno deno nogpede npasa npu 3anouLvasarvy i 3a peme Hesanocienocmii, Paj-
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CormmacHo ozmpenOute o1 3aKOHOT 32 BpaOOTYBaWke U OCUTYPYBaHE BO
Clly4aj Ha HEBpaOOTEHOCT, BpabOTyBameTo To Bpimm HamumonamHara ciryxOa
3a BpaOoTyBame U ArcHIMjaTa 3a BpaboTyBame'!'. 3amaun 3a BpaboOTyBame, BO
cMHcJa Ha 3aKOHOT 3a BpaOOTyBame U OCUTYpPyBame BO Clydaj Ha HEBpaboTe-
HOCT, ce: HH(OpMUpame 32 MOXKHOCTHTE M YCIIOBUTE 3a BpabOTyBame; mocpe-
NyBame MpH BpaObOTyBame BO 3eMjaTa U CTPAHCTBO; MPOoeCHOHATHA OPUEHTA-
1IMja ¥ COBETYBaE 32 IUIAHUPAE Kapuepa; CIpOBeIyBamke Ha aKTUBHU MEPKU
Ha MOJIUTHKATA 32 BpabOoTyBame; 3/1aBamke padoTHA JO3BOJIA HA CTPAHEI] U JIUIE
0e3 IIpKaBjaHCTBO, COINIACHO CO 3akoH.'? BakBara neduuuimja 3a BpaboTyBame
€ IEeJIOCHO MpHU(ATINBa O KPUBUYHO-TIPABEH aCIEKT, CO TOA IITO Om(aroT Ha
Ka3HEHO-IIpaBHATa 3allITUTA Ce OIHECYBa M Ha JIejCTBUjaTa IOBP3aHU CO U300POT
Y IPUEMOT Ha pabOTHUIIM Ha pabOTEH OAHOC.

OBa KpHBHYHO JIEJIO HE CE COCTOM BO MOBPEAA HAa KaKBO OMIJIO MPABO O
paboTeH oHOC, TYKy caMO BO IOBpE/a Ha MpaBa KoM JOBEIYyBaaT A0 YCKpary-
BarbC MM OTPAaHUYYBakhE HA MPABOTO HA IparaHuTe Ha cI000JHO BpaboTyBame
Ha Teputopujata Ha CpOuja mon enHaksu yciosu. 11ITo co npyru 300poBu 3HaYH
JIeKa CeKOe MPEKPIITyBamke Ha MPONICUTE 32 BpeMe Ha pabOTeH OJHOC HE € JeII0
Ha OBa KPUBHUYHO JIEJIO, TYKY CaMO OHaa MOBpe/ia Ha MPOIUCHTE TIOPay Koja Ha
rpafaHiTe UM C€ YCKpaTyBa WM OTpaHMYyBa MPAaBOTO Ha CIO0OJHO BpabOTy-
Bamb€ I0J] €THAKBU YCJIOBH.

[Nocnenuiia Ha 0Ba KPUBHYHO JEJIO € HETHpamhe WIM OTPaHUIyBambe Ha
MPaBOTO Ha rparaHuTe Ha cI000IHO BpabOTyBame Ha TepuTopujata Ha Cpouja
TI0J] €THAKBH YCIIOBH. YCKPATyBamkETO € CIIPEUyBamkhe Ha KOPUCTEHE Ha OJJPEICHO
npaBo. OrpaHUYyBamkETO € MPUBPEMEHA, KPATKOPOYHA M JICTTyMHA TpEeUKa, IITO
My OTEXHYBa Ha JIMIIETO JIa TO OCTBAPU CBOETO MPARBO.

KpuBHUHOTO 71€710 € CTOpEeHO Kora MpaBoOTO Ha CI00O0THO BpaOOTyBame
TI0J] €IHAKBU YCIIOBH € YCKPaTeHO, OJJHOCHO OIpPaHHYEHO, a JIEIOTO MOXKE Ja Cce
W3BPIIM caMO cO yMHcia. M3BpmunTen Ha KpUBUYHO JIENI0 MOXKE J1a Oujie cexoe
JUIIE, HO BO MIPAKTHKA TOa K€ OMAAT camo JIMIAa KOU CE€ BO CUTyalldja PeaJHO Ja
OJTydyBaaT 3a BpaboTyBame Ha Mpyru juna. [I[paBHO HEOUTHO € anu KpuBHUY-
HOTO JIEJIO € CTOPEHO MpH paboTeH OJHOC BO JIPIKaBEH OpraH, jaBHO MpPETIpHja-
THE, YCTaHOBAa, MPUBAaTHA KOMIIAaHWja WJIM HEKOE JPYro MpaBHO Jjwie. Jlumara
KOU HE Ce BO MOXKAT Jia JIOHeCcaT OTyKH 3a BpaOOTyBamke MOXKAT J1a OuIar caMmo
MOTTUKHYBauM WJIM OBO3MOXYBauu. Taka, Ha mpuMep, Kora HEIOCPeAeH MpeT-
MOCTAaBEH Pa0OTHHK K& HapeIu WU yOeaH 4ieH Ha KOMUCH]jaTa 3a BpaOOTyBambe
Jla TO U3BPIIU OBa KPUBUYHO JIEITI0, TOj MOXKE J[a OroBapa camo Kako MOTTHKHY-
Bau.

Bo onHOC Ha BTOPHOT OOJIMK HA OBAa KPUBUYHO JIEJI0, TPEMET Ha 3aIlTH-
Ta ce Mpamara IITO MM Mpuliaraar Ha rparaHUTe 3a BpeMe Ha HEBPaOOTEHOCT.
Kako u mpeTxoaHuoT, Taka U O0BOj OOJIMK Ha KPUBHYHO JIEJIO € CO OJaHKeTHa
JUCTIO3WIIN]ja, a JISJCTBUETO HA OBOj OOJHMK CE€ COCTOM BO CBECHO HEITOUUTYBAHE
Ha 3aKOHOT WJIM JIPYTUTE MPOITUCH.

HO-TIPaBHHU CaBeTHHK, Op. 12/2006, beorpax, 2006, 32.
11 3akoHa 0 3amonIbaBamby U OCHTYparby 3a ciy4aj HesanocieroctH (,,Cinyxbenu rmacauk PC”, 6p. 36/09...49/01).
2 1eH 6, 3aKoHa 0 3aMOMLbABALY U OCUTYPatby 34 CIIy4aj He3armoCACHOCTH.
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Bo ¢opmynamnujata Ha oBa KpUBUYHO JIETIO € HAIpaBeHA M3BECHA pa3-
aMKa BO (hopMynaigjara Ha MPBHOT M BTOPHOT CTaB, 1A MOXKE Ja CE MOCTAaBH
MpaNIameTo AT 3aKOHOAABEIIOT CaKall Jja HallpaBH CYIITHHCKA pasJIiKa oMery
,,CBECHO HENPHUPKYyBame™ U ,,CBECHO KpIewme” . Mako OM MOXeIo J1a ce TBPAH
JIeKa KPIICHETO TPETCTaByBa MOCHICH MHTECH3UTET Ha HEMOYHTYBaHkE Ha IMPO-
MUCHTE, CC YMHU JICKa 3aKOHOIABEIIOT HE CaKall Jia ja HAllPaBH Taa JUCTUHKIIU]a,
0COOEHO aKo ce 3eMe IPEeABU/I IeKa CO CBECHOTO MPEKPIIyBamke BO ojpeadara Ha
MPBHUOT CTaB YTBPWI U IPyT POTUBIIPABCH HA4YMH.

[Mocnenuiia Ha OBa KPUBHYHO JEIIO € YCKPATyBamke MU OTPaHHYyBaHE
Ha TpaBara Ha rpalaHUTe KOW UM TIpHIIaraaT 3a BpeMe Ha HeBpabOTEHOCT. YCKpa-
TYBamkETO MM OIPaHMYYBAaHETO HA MpaBaTa Mopa Jia ce OJHEeCyBa Ha IpaBaTa
KOM MPOU3IIETYBaaT O/ CTaTyCOT Ha HEBPAOOTEHO JUIIE, TaKa IITO OBa KPUBUIHO
JIeJI0 HeMa Ja TIOCTOM JOKOJKY Ha HEBPaOOTEHOTO JHIle My OWIaT yCKpaTeHU
WIA OTPaHUYEHU HEKOW JPYTHU MpaBa KOW HE Ce MOBP3aHU CO HEBPaOOTEHOCTA.
Cocema e upeneBaHTHO 3a KaKBO IPaBo ce paboTu, HO Tpeba Ja ce HarlacH JeKa
JIeJIOTO Ha OBa KPUBUYHO JETI0 HE MOXKE JIa TH YCKPaTH WM OTpaHUYM IIpaBaTa
OJ COIIMjaTHO OCUTYpyBame. Toa e 3aToa ITO YCKpaTyBameTo Ha IpaBata o] CO-
II1jaJTHO OCUTYPYBakbhE PETCTaByBa YHH HAa U3BPIIYBAaHkHE HA KPUBUYHO JIEJIO T10-
BpeJ/ia Ha TpaBaTa Bp3 OCHOBA Ha paboTara U COLMjaTHOTO OCUTYPYBaIbe.

Jluiiema mTo ce HaMeTHYBa CEKaKo € Kako J1a ce IepuHIpa MOMMOT Ha He-
BpaboTeHo nuie. HajeqroctaBHO Ou OMIito HEBpaOOTEHOTO JIKIIE J1a ce AePuHmIpa
KaKo JINIIE KO€ 0CTBapyBa IMPaBo BP3 OCHOBA Ha HeBpaboTeHOCT. Cemnak, 0BOj BUJT
Ha nedununrja 6u npercraByBai circulus vitiosus. 3aKOHOT 3a BpaOOTyBame U
OCHTYPYBam€ BO CIIy4aj Ha HEBPaOOTCHOCT T0 Je(UHHUpPa MOMMOT Ha HEBpabOTe-
Ho Jinte. HeBpaboTeHo, BO CMHCIIa Ha OBOj 3aKOH, € JIUIIC Ha BO3pacT of 15 ronu-
HU JI0 UCTIOJTHYBamWkE Ha YCIIOBUTE 3a MEH3Hja, OMHOCHO HajI0IHA 10 65 TOANHU,
crocoOHO M BEHAII OATOTBEHO 3a paboTa, KOe HeMa 3aCHOBAHO pabOTEeH OJTHOC
WIN Ha JPyT HAYMH OCTBApWII MpaBo Ha padoTa, a KOj ce BOIU BO CBHJICHIIMjaTa
Ha HEeBpaOOTEHH U aKTUBHO Oapa BpaboTyBame.'* Bo kpuBHYHO-TIpaBHA CMHUCIIA,
KOHLIENTOT Ha HEBPaOOTEHO Jiiie Tpeba Aa ce TOIKyBa HelTo nomupokxo. Hero-
TpeOHO € HaBEICHO JIeKa ce paboTH 3a JIMIE KOe € BeJHAIll [TOJIrOTBEHO 3a paboTa,
cocemMa € JIOBOJIHO INTO ce paboTh 3a YOBEK KOj € MOATOTBEH 3a pabora. Mcrto
Taka, HEMOTPeOHO € J]a ce HaBee AeKa JINIETO € Ha €BUJICHIIM]a 32 HEBPaOOTEHH
1 aKTHUBHO Oapa padora. DaKkTOT MITO OAPEACHO JIUIIE € BO EBUACHITMjaTa HA He-
BpabOTEHU yKaKyBa JIeKa 110 TOj OCHOB MMa ofpezeHu npasa. Ho, He Tpeba na
ce 3a00paBH JieKa U JIMIATa KOM HE CE BO €BUJICHIIMjaTa HA HEBPAOOTCHH MMaat
MpaBa MPOMNUINAHN CO 3aKOH IIITO UM MpuUIaraat kako HeBpaboTenu nuna. Taka,
HEBPaOOTEHO JIMIE BO KPUBUYHO-TIPaBHA CMHUCIIA OU MOXKee Aa ro feduHupame
KaKo JIUIe Ha Bo3pacT of 15 1o 65 ronuHu, cnocoOHO U MOJTOTBEHO 3a paboTa,
KO€ HEMa 3aCHOBAHO pabOTEH OJHOC WJIM Ha JPYT HAYMH OCTBAPWIIO MPABO HA
pabora.'

13 Crojaunosuh, 3., Konenmap Kpusuunoe saxonuxa, beorpan, 2006, 409.

1“YrieH 2, 3akoHa 0 3aM0IbABALY H OCUTYPAbY 34 CIy4aj HE3aroCICHOCTH.

15 Kanamarues, T., Tpetmbes, A., Kpusuuno deno nospede npasa npu 3anouisbagaisy u 3a epeme He3anocienocmu, Paj-
HO-TIPaBHHU CaBeTHHK, Op. 12/2006, beorpax, 2006, 37.
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3. IloBpena Ha MPaBOTO HA yNIPaBYBaIbe

KpuBn4HOTO /1€710 MOBpeAa Ha MPaBOTO Ha yNpaByBamke UMa OCHOBEH U
kBasin(ukyBaH o0nuk. OCHOBHUOT OOJNHMK HAa OBa KPUBUYHO JIEJIO TO BPILU TO]
LITO CO CHJIa, 3aKaHa, CBECHO KPILEHE Ha MPONUCUTE WM Ha JPYT IPOTHBIPABEH
HAYMH TO CIpeuyBa WU MOIMpPedyBa OUTy4yBambEeTO Ha OPTaHOT HA yIpaByBambe
WIA 4WICHOT Ha OPraHOT Ha YNpaByBame Ja y4eCTBYBa BO paboTara M OIydy-
BamkETO Ha TOj opraH. [IpeaBuaeHa ka3Ha 32 OCHOBHHOT OOJIMK € IMapryHa Ka3Ha
WJIU 3aTBOp JI0 e€Ha roguHa. KBanudukyBaHHOT OOJIMK Ke IMMOCTOU JTOKOJIKY JIe-
JIOTO TO M3BPIIMIIO CIIY>KOSHO MM OJTOBOPHO JIUIIE CO 3JI0yHnoTpeda Ha MOI0XK-
Oara unu oBnacTyBameTo. [IpenBuaeHara ka3Ha 3a KBalu(UKyBaHUOT OOJIHK €
napuyHa Ka3Ha WM 3aTBOP JI0 JIBE TOJMHU.'°

OBa KpUBHYHO JIEJI0 TPOU3JIE3€ Of TpyraTa KPUBHYHM Jeia MPOTHB Ca-
MOYIIPaByBambETO, MPOUIIaHu co KpruBH4HHOT 3aKkoHuK Ha Peryomuka Cpouja. '’
Bo T0j 3aKkoH, KpUBHUHUTE JIeNIa IPOTUB CAMOYTpaByBamkeTO Oea: moBpena Ha ca-
MOyTIpaByBame, MOBpea Ha MPaBOTO Ha CaMOyIpaByBame U 3JI0yNoTpeda Ha ca-
moympaByBawe.'® Co u3mennte Ha KpuBnunuor 3akoHuk Ha PemyOnuka Cpbuja
on 1994 roguHa KpUBUYHHUTE JIeja MPOTHB CaAMOYTIPABYBAETO Oea 3aMEHETH CO
TPY HOBH KPUBUYHHU JIeJIa ¥ TOA: IOBPEa Ha yIpaByBambe, MOBPEAa Ha MPaBOTO Ha
yhpaByBam€ U 3710ynorpeda Ha nojokOara Bo opraH Ha ynpaByBame. Co JloHecy-
BameTO Ha KpMBHYHMOT 3aKOHUK OBUE TPU KPUBUYHHU JIe)Ia IPAKTUYHO CE€ CIoWja
BO €/IHO KPUBUYHO JIEJI0, UMEHYBAHO: MIOBPEa Ha MPABOTO HA YIIPAByBabE.

OBa KpUBHUYHO [I€JI0 HEOMPABAAaHO € CHUCTEMaTH3UPaHO BO PAMKHUTE Ha
I71aBaTa IMoJ] HAaCcJIOB KPUBUYHU JeJia IPOTHUB IIpaBa IO OCHOB Ha paborara, Ou-
JIejKU TIPaBOTO Ha YIpaByBame, caMo 1o ceOe, He € MpaBO KOE€ HACTaHyBa B3
OCHOBa Ha paborara. MecTOTO Ha OBa KPUBUYHO JIEJIO € BO KPUBHUYHHTE JIeja
MIPOTHB CTOMAHCTBOTO, @ CEPHO3HO OM MOXEIIO 1a C€ pa3MUCITyBa 3a HEroBa JIeK-
pYUMHHANIM3aIMja OUIejKU OHA IITO 3acy’KyBa Ja Ouje KPUBUYHO JIEJI0 BEKE €
BKJIy4€HO BO MPAaBHUOT OMKC Ha APYTUTE KPUBUYHU Jiefa. Tyka ce Haofa moBeke
NOpaJ i MHEPTHOCTA M 3aKOHO/IaBHATa Tpaauimja.'’

JlejcTBHETO Ha M3BPIIYBAKE HA OBA KPUBUYHO JIEJIO € MIOCTaBeHO aJITep-
HAaTUBHO M CE€ COCTOM OJf CHJIA, 3aKaHa, HAMEPHO KpIICHE Ha MPOIUCUTE HIIH
JpyT HE3aKOHCKU HaYMH Ha MOCTAIlyBabe.

Cuna e ynorpeba Ha ¢pu3nyKa, MEXaHWYKa WIH Apyra cuia Bp3 JUIE CO
1eJ1 1a ce MIPUHY/IH TOa JIMLE JIa HAllPaBU HEIITO WM J1a He HallpaBH HEIITO IITO
JI0BEyBa JI0 MPEeIM3BUKYBamhe 3a0paHera nocieauna. Cunara Moxe 1a ouse amn-
COJyTHA ¥ KOMILTY3MBHA. ATICOJyTHA CHJIa TOCTOM KOTa BJIMjaHUETO BP3 BOJjaTa
Ha JIPYTO JIMIIE € TAaKBO IITO IIEJIOCHO IO JIMIIyBa O]l CIIOCOOHOCTA J1a JIOHECe Of1-
JyKa Jia IejCTBYBA WJIH JIa He JejcTBYBa. KoMITyJICHBHA CHJia IIOCTOM KOTa BIIHja-
HUETO BP3 BOJIjaTa Ha JPYTO JUIIE € TAKBO IITO TOj ©Ma CIIOCOOHOCT Ja OITy4uyBa,
HO Heromara OJiTyKa Jia Ipe3eMe WM MPOIYIITH JejCTBUE € U3HYAEeHA TaKa IITO

16Unen 165 on K3.

17 Kpusuunn 3akon Peny6muxe Cpouje (,,Cryx0Oenn macuuk PC”, 6p. 26/77...85/05).
'8TToBpena ynpasibarba (wieH 86A).

19 Crojanosuh, 3., op. cit., 410.
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TOA HE € YMH Ha HEeroBa c1000/1Ha BoJija. 3a cuila ce cMeTa U ynorpedara Ha XuIl-
HO3a WK ICUXOTPOIHH cpeacTBa.?’

3akaHaTa e HajaBa Ha 370. [IpeKy 3akaHara ce HaJOXKyBa Ha JPYTO JIALE
Jla TOHEeCe OJITyKa O/ BIMjaHue Ha UCTaTa, IITO 3HAYH JIeKa U3BPIIECHOTO JIEjCT-
BHE HAa CTOPUTEIIOT HE € pe3yaTar Ha HeroBara cio0O0Ha BoJja. 3akaHaTa MOXKE
Jla OuJie CTOpeHa BepOaIHO, MMCMEHO HITH CO KOHKITYIGHTHH JI€jCTBHja KaKo IITO
Ce pa3NUYHU TeCTOBH, U3pa3u Ha JIMIIETO UTH. 3aKaHaTa Mopa Ja Ouae cepro3Ha
u MoxxHa. Cepro3HOCTA Ha 3aKaHaTa Ce OLIEHYBAa O] IVIEJHA TOYKA Ha JIMLETO Ha
KO€ Taa € yrmareHa, OJJHOCHO JIaJli TaCHBHHUOT Cy0jeKT ja cdaTmii cepruo3Ho, 6e3
pas3imKa Jaiii JIMIETOo IMTO Ce 3aKaHyBa MMa Hamepa J1a ja CripoBesie. 3akaHara €
MOYKHA, JIOKOJIKY HajaBEeHOTO 3JI0 € CTBAPHO, PEaTHO MOXKE Jla C€ OCTBAapH.>!

CBecHO MpEeKpIIyBamke HA MPOMUCUTE € CEKOE MPEKPIIyBame Ha MPOIH-
CHUTE KO€ He COAP KU CHJIAa MJIH 3aKaHa, OM/IejK1 BO CIPOTUBHO TOa OU OUII0 eTHO
OJI IPETXOTHUTE JIBE JIC]CTBHja HA U3BPIITyBame. J[€jCTBHETO Ha CBECHO KPIIECHE
Ha MPOMKCUTE € JIejCTBUE CO OJaHKEeTHA AMCIIO3UIIN]a, ILITO 3HA4YU JeKa CyI0T, BO
CEKOj KOHKPETEH CITy4aj, MOpa Jia ja yTBPAX HOpMara IITO CE MPEKpITyBa.

JIpyT IpOTHUBIIPaBEH HAUWH € CEKOE MOCTAIMyBamkhe Ha CTOPUTEIIOT IITO €
BO OCHOBa MPOTUBPABHO, & HE MPETCTaByBa CUJIA, 3aKaHA WJIM CBECHO KPIICH-C
Ha npormcute. [Tokpaj Toa MTO € TemKO Ja Ce 3aMHUCIHU KOU KOHKPETHH JI€jCT-
BHja OM IpeTCTaByBasie CEPUO3HO TIPEKPIIYBAE Ha IPOIHCUTE, 3aKOHOJABELOT
QJITEPHATHBHO TO IMPOIUIIYBAa U OBA JICjCTBHE HA M3BPIIYBAE. Ce unHHU geka
3aKOHOJIABEIIOT CaKaJ Ja Ce MOTPYIKH allCOIyTHO CUTE JICjCTBHja IITO TO CIIPEdy-
BaaT WM TO MOMpPEeYyBaaT OMTydyBamkETO HAa OPraHOT Ha yIpaByBame J1a OujatT
WHKPUMUHUPAHHU.

OpraHoT Ha ynpaByBame MOXKE J1a OuJie MHOKOCEH U KOJIETHjaJIeH, TaKa
ITO JIe]CTBUETO HA U3BPIIYBAHE MOXKE J1a Ce Mpe3eMe MPOTHUB €/IHO JIMLIE, BO CHU-
Tyallfja Kora OpraHoOT Ha yIpaByBambe € MHOKOCEH WM KOTa Ce Mpe3eMa MPOTHB
€lIeH YWIEH Ha KOJIETHjaJIHUOT OpraH Ha yrpaByBame. Kora opraHor Ha yrpaBy-
Bamk€ MMa MOBEKE UYJICHOBH, TOTAIll JISJCTBHjaTa HAa M3BPIIYBAamHE MOXKAT J1a CE
npe3eMaT MpOTHB IETHOT COCTaB Ha OpraH, T.e. HAa CUTE HEj3MHU YWICHOBH, HJIH
camo Ha €JICH O] HUB.

[Tocnenuna Ha OBa KPUBUYHO JAEINIO € CIPEUyBambe UM MOMpeuyBame Ha
OJUTy4yBam€ Ha OpPTaH Ha yMNpaByBame MM WICH Ha OPTaH Ha yNpaByBame Ja
y4ecTByBa BO paboTarta M OUTy4dyBameTo Ha Toj opraH. Criopen Toa, MOCTOjaT
YeTHPH aJITEPHATUBHU IMOCIEANIN, U Toa: 1) CrpedyBame Ha OIIydyBambe Ha
OpPraHOT Ha yIpaByBame; 2) CIpeuyBame WICH Ha OPraHOT Ha YIPaByBame Ja
yUYeCTBYyBa BO paboTara U OJUTy4yBameTO Ha TOj OpraH; 3) MmomnpedyBame Ha O/l
Jy4yBamkETO Ha OPTaHUTE Ha YIPaBYBamkbe; 4) MONPEUYBakE HA WICH HA OPraHOT
HA yNPaBYBAKE A YICCTBYBA BO paboTara u OANydyBamETO BO TOj opras. Jlo-
KOJIKY HEKOja O]l OBHME IOCIIEIUIU CE OCTBAPU CO Mpe3eMare Ha JejCTBHja CO
W3BPIIYBamkbe, KPUBUYHOTO JIEJIO € 3aBPIICHO.

20Kanamarues, T., Tpeutbes, A., Kpusuuno deno nospeda npasa na ynpasmarve, PaHo-1ipaBHu caBeTHUK, Op. 11/2007,
beorpan, 2007, 75.
21 Kanamarwues, T., Tpeuimes, A., Kpusuurno deno nospeda npasa na ynpas/vare, PaHo-paBHU caBeTHIK, Op. 11/2007,
beorpan, 2007, 76.
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KBanudukyBan 001MK Ha KPUBUYHO JEJT0 K€ MOCTOH JOKOJIKY JIEJIOTO €
CTOPEHO O] CITY’KOEHO WJIM OATOBOPHO JIMIIE CO 37I0ynoTpeda Ha rmonox0ara mim
OBJIaCTyBameTO. Toa 3HAYM JIeKa caMo CITY>)KOCHO HMITH OITOBOPHO JIMIIE MOXKE Ja
Ce jJaBM KaKO CTOPUTEN Ha KBAIM(PUKYBAaHUOT OOJIMK Ha OBa KPUBUYHO JIEJIO.

3a ciry>x0eHo suIe ce cMeTa: 1) JIuiie Koe BpIIN CITy>KOSHH TOJDKHOCTH BO
Ip>KaBeH opraH; 2) n30paHo, MMEHYBAaHO WM ITOCTABEHO JIMIE BO JPXKABEH Op-
raH, OpraH Ha JIOKaJlHaTa caMOyIIpaBa WK JIMIIE KO€ MOCTOjaHO MJIM TTOBPEMEHO
BPILU CITY>KOCHU TOKHOCTH UITH CITyKOEHH (DYHKLIMHU BO THE OpTaHHu; 3) JIUIE BO
WHCTHUTYLIWja, APYIITBO WM JAPYT CYOjEKT, Ha KO€ My € JOBEPEHO BPIIECH-C Ha jaB-
HU OBJIACTYBama M KOE OJTy4yBa 3a IpaBa, 0OBPCKU WM UHTEPECH Ha (DU3UIKH
WJTY TIPABHH JIMIIA WJIH 32 JABHUOT HHTEPEC; 5) BOSHO JIUIIE, OCBEH Kora ce paboTu
3a onpenodute on [masa Tpuecer u tpera (KpuBnunu nena mpotus ciryxOeHaTa
JTOJIKHOCT).

3a 0JrOBOPHO JIUIIE CE€ CMETa U CONCTBEHUMKOT Ha KOMIAHMja WIN APYT
JICJIOBEH Cy0jEeKT WIIH JIMIIC BO KOMITaHU]ja, YCTAHOBA WM APYT CYOjeKT, KOe 3a-
panu cBojara (yHKIIMja BIOXKHJI CPEICTBA WIIM BP3 OCHOBA Ha OBJIACTYBAE MY €
JIOBEPEH OZIPENICH OTICET Ha 3a7a49H BO yIPABYBAHETO CO UMOTOT, TPOU3BOICTBO-
TO WJIM JIPYTH aKTHBHOCTH WJIHM BO BPIICHETO HAI30p HAJ HUB MY € JIOBEPEHO
W3BPIIYBakhE HAa OJJPE/ICHH 3a1a4n.>

4. IloBpena Ha NPAaBOTO HA IITPAjK

ITpajkoT 1 MpaBOTO HA IITPAjK, KAKO JIETUTUMHU CPEACTBA HA paOOTHUILIHU-
TE BO PELIABAETO HA CIIOPOBUTE CO pabOTOABAUUTE, 32 /1A CE IIOCTUTHAT TOJ00pH
€KOHOMCKH M COIMjAJIHU IIpaBa 0] BpaOOTyBambe, C€ MPEABUACHH BO CHTE JEMO-
Kparcku cucteMu. [10kpaj BHATPEIIHOTO 3aKOHOIABCTBO, OBOj IPABEH UHCTHUTYT €
peryaupaH u co MeryHapomHu HOpMU.” Of Mel'yHapOIHUTE HOPMH, Haj3HAYAjJHU
ce onue ycsoenu o OOH u MOT. Taka, Bo MefyHapOIHUOT MaKT 32 EKOHOMCKH,
COLIMjaJIHU M KyATYpHHU TipaBa o7 1966 roauHa e mponuiiaHo JeKka HallMOHATHUTE
JpKaBH ce 00Bp3aHu Ja ro 00e30e1aT MpaBoToO Ha MITPAjK, BO COMIACHOCT CO 3aKO0-
HUTE Ha CeKoja aprkana.”* JIOMOMHUTEHO, MPABOTO Ha IITPAjK € TMPEIBUICHO U BO
EBporckara corpjamHa moBesnoa, criope Koja JOrOBOPHUTE CTPAHU CE COTIacyBa-
ar Ja ja npe3zeMar oOBpcKara ja ro 06e30emar mpaBoTo Ha paOOTHUIUTE U pabo-
TOJIABAYMTE HA KOJIEKTUBHA aKIlMja BO CJIy4a] HAa KOH(DIMKT HA MHTEPECH, BKITYUy-
BajKH ro ¥ MPABOTO HA IITPAjK, COMTACHO OOBPCKHUTE KOM MOXKAT J1a IPOU3IIe3aT o1
KOJICKTUBHHTE JIOTOBOPH Ha KOH IITO MPETXOIHO UM MpHUCTaie.”

KpuBuyHOTO €TI0 TOBpE/IA HA MPABOTO HA IITPAjK UMa JIBa BUAA, IPBHOT
OOJIMK MPOMHMIIYBA JEKa TOj MITO CO CWIIA, 3aKaHa WJIM JPYTH MPOTHUB3aKOHCKU
Cpe/CTBa T CIIPEYH WIIM TMOTpedyBa BpaOOTEHUTE /1a OpraHu3Mpaar mTpajK, aa
y4eCcTByBaaT BO HETO WJIM Ha JIPYT HA4WH Jia TO OCTBApaT MpaBOTO Ha MITPAjK BO

2nan 112, ct. 31 5 on K3.

2 Craposa, I'., Kanamarues, T., Pabomuu oonocu, 3axonodascmso, Komenmap, Cxomje, 2003, 122.

243a oBa BuIHM: MelyHapO/IeH MaKT 38 eKOHOMCKH, COLMjaTHi U KYATYPHH NpaBa, wieH 8, ctas 1, Touka r (,,Ciyk0eHn
mct CPJ”, 6p. 7/71).

233a oa BujK: EBporicka coumjanta nosenoa, ui. 6, cr. 1, T. 4.
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COIVIACHOCT CO 3aKOH. BTOPHOT 00JMK ja MpONHMIITyBa OJrOBOPHOCTA HAa paboTo-
JaBa40T WM OJTOBOPHOTO JIMIIE KO€ K€ OTIYIITH O] padoTa €eH WM MOBEKe
BpaOOTEHHU TOPaaU YYECTBO BO IITPAjK OpPraHU3UPAH BO COTIIACHOCT CO 3aKOH
WA IPOTHB HUB MIPUMEHH JIPYTH MEPKH CO KOH C€ MOBPEIyBaaT HUBHUTE TpaBa
IITO MPOU3JIeryBaaT on padorara. [IpenBuaeHa ka3Ha 3a JBaTa OOJIHIIN € Tapuy-
Ha Ka3Ha WJIM 3aTBOP JI0 €Ha roanHa.”

JlejcTBHETO Ha U3BPIIYBaHk-E€ HA MPBUOT OOJMK HA KPUBUYHO JEIIO CE COC-
TOW BO ynoTpeda Ha Cuila, 3aKaHa WiTH APYT MPOTUBIIPABEH HAUMH 32 CIIPEUyBahe
Ha MpaBoTO Ha wITpajk. OBUE JI€jCTBUja c€ OMpeellyBaaT alTepPHATUBHO, LITO
3HAYM JIeKa CO Mpe3eMamke Ha Koe OUIT0 01 M3BPIITHUTE JIEjCTBH]A CE peain3upaar
€JIEMEHTHUTE Ha KPUBUYHO JIEJI0, HO JIOTIOJIHUTEITHO HEMa Jla UMa TIOBEKe KPUBUY-
HHU JieJia, TYKy caMo €ITHO, JOKOJIKY 3apajiy CIpeuyBamke Ha IMTPajK, UCTOBpEMe-
HO ce Mpe3eMaar IoBeke JejCTBUja Ha U3BPILIYBAE .

Cunara moxe n1a 6une pusnuka cuiia, HO KOJa Ouso mpyra cuia, Kako
MOTOpHA, €JIeKTpUYHA UTH. 3aKaHaTa MPETCTaByBa HajaBa Ha M3IJIEN HA HEKOE
3710 MTO OM MOXKENO Ja Ce pealin3upa JIOKOJIKY pPaOOTHHIIUTE YYECTBYyBaaT BO
mrpajkoT. Cemak, 3akaHaTa He Tpeba J1a ce Mella CO CTaBakeTO Ha M3IJIeN Ha
HACTaHW KOW HEMHHOBHO K€ C€ CIIyYaT Kako pe3y/Tar Ha IITPajKOT, KaKO IITO
ce maJl Ha MPOU3BOJICTBOTO, HEUCIIOJIHYBakE HA TUIAHOT 3a pabdora uTH. [Tokpaj
CUJIaTa W 3aKaHaTa, YMH Ha U3BPIIYBAamHE HA OBA KPUBUYHO JIETIO € M CEKOE JIPYTo
HE3aKOHCKO JI¢jCTBHE PE3EMEHO CO HaMepa J1a Ce CIpedar Wi rmomnpedar pador-
HUIMTE KOW IITpajKyBaar. TakBuTe 1ejcTBHja OM MOXKese 1a Ounar, Ha puMep,
KOPHUCTEHE Ha pa3HU U3MaMHU, 3aKITydyBamke Ha IPOCTOPUUTE KaJie paOOTHHUIIUTE
Tpeba ;1a ce cobepar 3a BpeMe Ha MITPajK WK CO3/1aBarbe Ha HEKOU JPYTH I10-
TEIIKOTUH 32 OPraHU3Upame Ha MTPajKOT. [1o BTOPO MPOTHBIPABHO JICjCTBUEC
ce mojapa3dupa M aHraKupamwe Ha T.H. WITPajKOpejKepu, co 1el J1a ro CIpeyar,
OZIHOCHO TOTIpeYar CIPOBEIYBABETO HA IITPAjKOT.

3a 7a MOCTOM OBa KPUBUYHO JIEJIO, IITPAJKOT MOpa J1a C€ CIIPOBE/IE CO-
[7TaCHO 3aKOHOT. 3aKOHOT KOj ja peryiupa oBaa 001acT ¢ 3aKOHOT 3a MmITpajk?’
KOj YTBpAYyBa JieKa MITPajKOT € MPEeKHH Ha padoTa IITO ro OpraHu3upaar Bpado-
TEHUTE CO LIeJ 3aIUTUTA Ha HUBHUTE MPO(PECUOHATHA U €KOHOMCKU HMHTEPECH
Bp3 OCHOBa Ha paboTa’. 3a MITPajKOT Ja ce CHpOBEIC 3aKOHCKHU, MOTPEOHO €
Jla ce JOHece OJTyKa 3a MITPajK CO Koja ce yTBpyBaar: Oapamara Ha BpaboTe-
HUTE; BPEMETO Ha 3all0YHYBamkE Ha MITPAJKOT; COOMPHOTO MECTO Ha YUCCHHUIIU-
T€ BO IITPAJKOT JIOKOJKY IITPAJKOT ce MaHU(pEeCTHpa co cOOMp Ha BpabOTEHU-
TE U I_HTpajKy'BaHKI/IOT 07100p KOj TW 3acTallyBa MHTEPECUTE Ha BPAOOTCHUTE U
rO CHpoBe/yBa IITPAjKOT BO HUBHO HME. IHTpaJKOT TO OpraHU3Mpa U PAKOBOIU
HITPAjKyBaYKHOT o;l6op, KOj € JIOJDKEH Ja TO Ha]aBPI HITPAJKOT CO JIOCTAaBYBAambE
Ha PEIIeHUETO 3a MITPajK 10 pabOTOAaBavOT, HajIOIHA TIET JICHA MPEeJ ICHOT OIl-
pelesieH 3a MOYeTOK Ha MITPajKOT, OTHOCHO JIBAECET M YETUPHU Jaca e Io4eTo-
KOT Ha MpeaynpeayBadkuoT mrpajk. [lITpajkyBaukuot ogdbop u BpaboTEeHUTE KOU
yUYEeCTBYBaar BO IITPAJKOT C€ JOJDKHH INTPAJKOT J]a T0 OpraHU3Mpaar u BojJaT Ha

20Yen 166 ox K3.
273akoH 0 wrpajky (,,Ciyx6ernu mact CPJ” 6p. 29/96 u ,,Ciyx0Oenu miackuk PC”, 6p. 101/05 u 103/12).
2Ygen 1, 3akoHa 0 MWTPajKYy.
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HAuYWH IITO HEMa Jia ce 3arpo3u 0e30eIHOCTa Ha JIyF'€TO U IMOTOT U 37JpaBjeTo Ha
JTyfeTo, a CIIpedr HermocpeIHa MaTepujaiHa MITeTa | 1a OBO3MOXKH MPOIOIIKY-
Bamke Ha paboTara 1o 3aBpIIyBambETO Ha MTPAJKOT.

OBa KpUBHUYHO JI€JI0 HEMA J1a IOCTOH JIOKOJIKY BpaOOTEHHUTE CE CIIPEUCHU
WM OHEBO3MOKEHU Jla OpraHU3UpaaT MTPajK Ha HAYMH CIIPOTHUBEH Ha 3aKOHOT,
OJTHOCHO J1a y4ecTByBaaT BO Hero. Ho, Toa He 3Ha4M Jeka MITPajKOT HE € opra-
HU3UPAH COIVIACHO 3aKOHOT JIOKOJIKY C€ CIIPOBEIyBa U OPraHU3Upa CO MOMAJH
HETPaBHIHOCTH. >’

KpuBu4HOTO N1€710 ja MHKPUMHUHHUpPA CEKOja JIEJHOCT KOja CIIpedyBa WU
OHEBO3MOXKYBa OpraHU3UPAE UM CIIPOBEAYBabE Ha IITPAJK U 3aT0a € MPaBHO
HEBaXXHO JJaJIM HaBUCTHHA ce CIy4us mTpajkoT. Co oBaa KoOHCTaraiuja, o0us 3a
U3BpIIYBamkbe Ha OBAa KPUBUYHO JIEJI0 € MIPAKTUYHO HeBo3MOokeH. Ho, opranusa-
[[MjaTa v MOJroToBKaTa Ha IITPajKOT Tpeda Aa Ouaar cepuo3HH, TOa 3HAYU JeKa
HITPAjKOT € TIOATOTBEH MJIM OPTaHU3UPaH Ha HAYHMH ILITO HEMUHOBHO OM HacTaHa
JIOKOJIKY KPUBUYHOTO JIENI0 He OMII0 CTOpeHO. Bo cripoTHBHO, KOTa MOATOTOBKATA
€ O/ TaKBa ITPHUPOJA IITO He O JJ0BENa 10 MTPaAjK, @ U3BPIIUTEIIOT, CETaK, Mpe3e-
Ma JIejCTBHja Ha U3BPIITyBakEe MPOTUB OPTraHU3aTOPUTE, OU MMAIO0 HECOOABETEH
00wu 1, KOj, 3eMajKu ja mpe/IBU I PeIBUICHATa Ka3Ha, He ¢ Ka3HUB™.

W3BpiuTen Ha AET0TO MOXKE /1a OMie CeKoe JIMIIE, a AETI0TO MOXKeE J1a ce
M3BPIIM CaMO CO YMHCIIA, KAKO BHUJ] HA BUHA.

PaboTHHIINTE HUKAKO HE CMeaT Jja CHOCAT MOCIEANIIN O YIECTBOTO BO
HITPajK IITO CE OpPraHU3KMpa COIIACHO 3aKOHOT. 3aT0a, BTOPHOT OOJIMK HA OBA KPH-
BUYHO J1eJ10 Tpeba Jja M 3alUTUTH PaOOTHULIMTE KOM y4eCTBYBaJle BO IITPAJKOT
0]l CaMOBOJIMETO Ha pabOTONaBadOT BO BPCKa CO M3BPIIYBameTO Ha paboTtara.
OnHOCHO, 0BOj OOJIMK 'O MHKPUMHUHUPA ,,Ka3HYBaHETO HAa PaOOTHUKOT 3aToa
IITO TO HCKOPUCTUII CBOETO YCTaBHO M 3aKOHCKO ITPABO.

JlejcTBUETO Ha M3BPIIYBAkE HA OBOj OOJUK CE COCTOM BO OTITYIIITAE O]
paboTa Ha eJieH WM IIoBeKe BpabOTEHU OPaJAM YYE€CTBO BO LITPAjK WIH IIPUMeE-
Ha Ha JPYyTd MEPKH CO KOM CE€ MOBpEeyBaaT IpaBara Ha paOOTHHUIIMTE, BO BPCKa
co paborara. Kako u kaj mpBHOT 00JHK, J1€JCTBUETO HA U3BPIIYBAHE € alTepHA-
TUBHO OIpE/IeIeH, Taka IITO MPEe3eMambeTo Ha Koe OMII0 0J] TPOMUILIAHUTE A€]CT-
BHja MPETCTaByBa YMH HA M3BPILIYBakE Ha OBOj OOIMK Ha KpUBHYHO fAeno. Ha
MOCTOCHETO Ha KPUBUYHO JIEJI0 HE BJIMjae Jalld €lCH WIH MOBeKe BpaOOTEHH
Ousie oTIyITeHn 0] pAOOTHOTO MECTO.

[IpotuB paboTHUIIUTE 32 YYECTBO BO IITPAJK Tpeda Ja ce mpe3emMar JejCT-
BHja 3a WU3BpIIyBame. Toa 3Ha4YM JIeka HeMa Jla uMa JIeJo JOKOJKY ce Mpe3eMe
HEKOja Of TOPEHABEICHUTE MEPKHU MPOTHUB PAOOTHULIUTE OJ1 HEKOja ApyTa MpHyu-
Ha, KaKo IITO € HaMaJlyBambe Ha 00eMOT Ha paboTemeTo, IoBpeia Ha paboTHATa
JTUCIUIUTAHA UTH.

KpuBUUYHOTO 11€710 € W3BPIIIEHO KOra pabOTHUKOT KOj yYECTBYBAJI BO 3aKOH-
CKHM OpraHM3MpaH IITpajK ke Ousie OTIyLITEH 0/ padoTa, OMHOCHO Kora Ke ce 3aro4-

2 Camuh, 1., Kpusuunu 3axon Penyonuxe Cpouje, npaxmuuna npumena, beorpan, 2004, 87.

30 Kanamarues, T., Tpetumes, A., ITo3umusHo npagHa pe2yiamuga wmpajka u we208d KPUSUUHONPABHA 3auimuma
(komnapamuena ananusa y Penyonuyu Maxeoonuju u Penyonuyu Cpouju), CounjanaHa mpasa U J0CTOjaHCTBO HA Pa,
XII penoBHO rofuImBe CTPYUHO caBeToBambe, 3natubop, 2008, 103.
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HAaT JPYTY MEPKU CO KOM Ce MOBpPEIyBa MPaBO HAa paOOTHUKOT O paOOTHHOT OTHOC,
Y TOA CaMo 3aTo0a IITO YYECTBYBAJ BO MTPAjKOT. CTOPHUTENOT Ha OBaa popmMa MOXKe
na 6uzae camo paboToAaBay WM OATOBOPHO JIMIIE, IITO € pa30oUpIIMBO CO OIIeN Ha
MpHUpoaTa Ha KPUBUYHOTO J1e710. Kako v mpeTXoaHroT 00JHK, Taka M OBOj OOJIHMK Ha
KPUBUYHO JIETI0 MOXKE J[a C€ M3BPIIH CaMO CO YMFCIIA KaKo OOJIMK Ha BHHA.

5. 3n10ynorpeda Ha NIPaBOTO HA IITPAjJK

3a pa3nuka ol KpUBHYHOTO JEJI0 TMIOBPE/a Ha MPABOTO Ha MITPajK CO KO
ce CAHKIMOHHMPA OHEBO3MOXKYBAHETO HAa PAOOTHUIWTE Ja OPTaHU3HpaaT WIH
BOJIAT LITPajK, KPUBUYHOTO JIEJIO 3JI0yNOTpeda Ha MPaBOTO Ha IITPAjK ja CaHK-
OHMPA 370ynoTpedara Ha Toa mpaBo. OBa KPUBHYHO JIEJI0 TO TIPaBH CEKO] IITO
OpraHM3Mpa WM BOAM IITPAJK CIPOTUBHO HA 3aKOHOT WJIM JPYTUTE MPOMUCH H
CO TOA T'0 3arpo3yBa )KUBOTOT I 3/[PaBje€TO Ha JYI'€TO WJIK UMOTOT OJf TIOTOJIEMHU
pa3Mepu WIH aKo MOopajay Toa HacTaHAJIE JPYTH MOTEMIKH MOCIESTUIIH, TOKOJIKY
CO THE JIeJCTBHja HE CE UCIIOTHETH KapaKTEPUCTHKU HA APYro KPUBUYHO JIEIIO.
[TpenBueHara ka3Ha 3a 0Ba KPHBUYHO JIEJIO € 3aTBOPCKA Ka3HA JI0 TPU FOJHHHU.!

HezakoHuTocTa Ha CIIPOBEIYBAKETO HA IITPAJKOT, KAKO U MOBPEIUTE HA
NPaBOTO Ha MITPajK, MOXKAT Ja MPOM3JIE3aT OJf HAYMHOT HAa KOj € OpraHH3HpaH
WM OJ] YCIIOBUTE TOJ] KOH C€ CIpOoBeayBa Win Boau. [1okpaj opraHusupame uiu
BOACHEC HITpajK CIIPOTHBHO Ha 3aKOHOT WJIM JAPYTrUTE MPONHCH, MOpa Jia UMa "
MOCIIe/INIIA KOja ce Ojpa3yBa CO OIMACHOCT MO YKUBOTOT WIIH 3/JpaBjeTo Ha JyI'eTo
WJIM UMOTOT O] TIOTOJIEMH pa3MepH WIIH JIpyrd TemKkH rnociaenunu. [locneaumm-
TE JITEPHATHBHO CE€ MPOIMUIIYBaaT M JOBOJHA € HACTaHYBamke Ha CaMo eIHa, a
JIOKOJIKY HacTaHaT MOBEKe MOCIEeNUIM TOoAa MOXKE caMo Jia BiMjae Ha Ka3Hara.
OCHOBHO € J1a TOCTOM NMPHUYMHCKO-TIOCIEANYHA BpPCKa MOMEry Mocienunara u
HE3aKOHCKaTa OpraHu3alfja, OJHOCHO CIIPOBEIYBAETO HA IITPAJKOT, T.€. JeKa
THE CaMO Ce CIIyYMJIe KaKO pe3yaTar Ha He3aKOHUT IITPajK. 3aKOHOAABEIIOT OBa
KPUBHUYHO JIEJIO TO MPOTHIIAT KaKO JIEJI0 CO CIeU(HUIHA OMaCHOCT, ITO 3HAYH
JieKa TaKBa OTMIaCHOCT MOpa Jia HacTallH, IITO TIOHaTaMy 3Ha4M JeKa TakBara I10-
CJIeINLIAa MOPA Jia Ce JIOKa)Ke BO CEKOj KOHKPETEH CIIyYaj.

W3BpinTesioT Ha OBa KPUBUYHO JIEJI0 MOXe Ja Ouje cexoe JInIe, HO BO
MPaKTUKa Toa Ke OHJIe caMo JIMIIETO KO € BO MO3UIIH]ja J]a OPraHu3Kupa Wi BOIH
mrpajk. OpraHu3aTopu Ha MTPAJKOT CE OHME JIMLA KOU OTydyBaar 3a MITPajK U
I'M IIpaBaT NMoTpeOHUTE MOArOTOBKHM 3a ITpajk. Hajuecto cranysa 300p 3a cHH-
JMKaJTHA PaOOTHUIM, HO MOXKeE Ja OHJIe CeKoe JPYTo JIUIE KOe PEaTHO TH BPIIN
OBHE aKTMBHOCTH. Boiaum Ha mTpajk ce OHMe JINIa KO Kora Ke Ce CITy4H IITPajK
OJNTyyyBaaT 3a HAUMHOT Ha CIPOBEIyBame Ha LITPAJKOT, YCIOBUTE MO KOU Ke
Ce CIpOBeAyBa IITPAJKOT M IMpe3eMaaT TUPEKTHUTE aKTUBHOCTH BO BPCKa CO
mTpajKoT UTH. HajuecTo, Toa ce 4ieHOBU HA MITPAjKyBAYKHOT 0100pP, HO BO OBO)]
clly4aj MOXKe Ja OUAaT CUTE JHUIa KOM BCYIIHOCT IO BOAAT IITPAjKOT.

VY4ecTBOTO BO LITPAjKOT HE MPETCTaByBa UYMH HA U3BPIIYBal€ Ha OBa
KpuBHYHO zeno. llITpajkyBaunTe He 0roBapaar 3a U3BPIIYBABETO HAa OBA KPH-

3'nen 167 on K3.
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BUYHO JIEJIO IyPU U aKO CE€ MCIOIHETH CUTE IPYI'M KapaKTEPUCTUKHU Ha JIEIOTO.
Ho, noxonky co cBO€To JienyBame I' UCIIOJIHyBaaT KapaKTEPUCTUKUTE Ha APYTO
KPUBHUYHO JI€JI0, K€ OJroBapaaT 3a U3BPIIYBamHETO HAa TOa KPUBUYHO 1eno. Toa
MOJKe Jja OuJaT KPUBUYHU JIeJIa KaKo LITO C€ YYEeCTBO BO IpyIa Koja BPIIM KpH-
BUYHO J€JI0, IPEIN3BUKYBabhE OIIITAa ONACHOCT, TEUIKA MM IMOJIECHA TeJleCHA
MOBpE/a, YU4ECTBO BO TEMAYKA U CIL.

6. 310ynorpeda Ha mpaBaTa 0 COLMjaJIHO OCUTYPYBame

Kpuuunoro neno 3ioymnorpeba Ha mpaBaTa Of COLMJaIHO OCHTYPY-
Bame’?> TO BPIIM CEKOj KOj CO CHMYJIMPame WM MPEAN3BUKYBambe 00JCCT WM
HECIoCOOHOCT 3a paboTa WK Ha IPYT MPOTUBIPABEH HAYUH Ke TOCTUTHE MPH-
3HABAKE MPABO O]l COLMJATHO OCUTYPYBambe KO€ HE My IMpHUMara co 3aKOH WU
JIpyry IIPONMCHU WM omuTH akTH. Ka3Hara 3a 0Ba KpUBHYHO JENIO € IapuyHa
Ka3Ha WK 3aTBOP JI0 €/IHa roAnHa.>

JlejcTBHETO Ha M3BPIIYBAakHE Ha OBA KPUBHYHO JIENIO € CHMYJIHPAhE M
MPEIU3BUKYBake 0OJIECT WM HECTIOCOOHOCT 3a paboTa, Kako U CEKoj APYT He-
3aKOHCKM Ha4MH, IITO PE3yATHpPa CO OCTBapyBamE Ha MpaBa Of] COLMjaTHO OCH-
IypyBambe KOM Ha CTOPUTEIOT HE My mpunaraar. CUMyIupambeTo WIN Mpeans3-
BUKYBAmETO 0OJECT, OMHOCHO CIIPEYCHOCT 3a paboTa € UCTO Taka HE3aKOHCKH
HAYMH 32 0CTBApyBamkEe Ha MPaBaTa Off COLMjATHO OCUTYPYBambe, 11a BO Taa CMHUC-
Jla OBHE JIBE JIE]CTBH]a TH MPETCTaBYBaaT CaMO HAJYECTUTE OOIUIH, KOU 3aKOHO-
JIABEIIOT TH HaBeJl KaKo MPUMEPH Ha HE3aKOHCKM HAUYMHH 33 IOCTUTHYBAamkE Ha
nocneauiute. Co Apyru 300pOBH, JISjCTBUETO HA H3BPIITYBakE HA OBA KPUBUYHO
JIEJIO € CEKOE JIeJI0 CO KOE MPOTUBIPABHO CE€ OCTBApyBa HEKOE Of MpaBaTa oJi Co-
1I1jaTHOTO OCUTYpPYBambe.

Cumynupamero Ha 00JECT WIM HECTIOCOOHOCT 3a paboTa mpercTaByBa
HEBUCTHUHUTO NIPUKAKYBakhE HA 3IPaBCTBEHA COCTO]0a MIJIM CITOCOOHOCT 3a pabo-
Ta, a TOA € 3aT0a IITO CTOPUTEIIOT Ha JIEJIOTO CBECHO CO3/1aBa BIIEYATOK Kaj APYT
JieKa € O0JIeH, OTHOCHO € HECIIOCOOeH 3a paboTa. 3a MOCTOCHETO HA OBA KPUBHY-
HO JIEJIO HE € BaXKHO KaKO C€ BPIIM CUMYJIMPAHETO, TOA MOXKE JIa CE HAIIPABH CO
JlaBame JIAKHU W3jaBH, J0CTABYBakhe HEBUCTUHUTH TIOKYMEHTH, HYICHE JTaXKHH
cBenoiy UTH.* Cumynupamero Tpebda 1a ce mpeB3eMe 3apaai 0CTBapyBambe Ha
mpaBaTa Ofi COIMjalTHO OCHTYpYBame, IITO 3HAYN JI€Ka CHMYJIHPAHETO 3apaju
JOOMBamke HA PELENT 32 HEKAKOB JICK WM 332 N30eTHyBame Ha paOOTHUTE OOBp-
CKM HE MPETCTaByBa YMH Ha U3BPIIYBakE HA OBA KPUBUYHO jei0. CUMYIHpame
Ha 0OJIeCT WM HEeCTTOCOOHOCT 3a paboTa Ke MOCTOU U Kora CTOPHUTENOT € MHAKY
0OJICH WU IeTyMHO HECIOCOOeH 3a paboTa, HO Ipe3ema JIejCTBHja CO IIel Ja ja

2nen 167 on K3.

33 KpuBiuHn Je1a 0 0671acTa Ha COLHjaTHOTO OCHIYPYBAmbe ce MPOMHUIIYBAaT I CO APYTH 3aKOHH. 3aKOHOT 3a 100po-
BOJIHH IIEH3UCKH (DOHIOBY M MEH3UCKUTE IUTAHOBH NpesBrayBa OracyBame Ha IPOCTIEKTH CO HEBUCTHHUTH MOAATOL
n HereraHo Bpiieme Ha AejHOCTHTE Ha JPYIITBOTO 3a YIpaByBame 1 HEJ03BONEHO paboTeme. Co 3akoHOT 3a ocu-
TypyBame HPEIBH/ICHA Ce YIITE TPH KPUBMYHH Jiea: HeoBnacTeHo BpLIeHe Ha ACJHOCT 0f 00J1acTa Ha OCHIypYBakbe,
JlaBabe JTaKHU MUCIICHbA M U3BEIITAN U JlaBatbe JIaXHU MPOLCHKH.

34 JTazapesuh, Jb. (y penakimju), Komenrap Kpusnunor 3akona Pery6mnuke CpOuje, beorpan, 1995, 314.
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MIPUKaXKe CBOjaTa 3APaBCTBEHA COCTOj0a KaKo MOJIOIIa OTKOJIKY IITO €, O] yCIIOB
caMo Ha TOj HAYMH Ja TO OCTBAPH CBOETO MPABO O COLIMjATHO OCUTYPYBAhE WIIH
Jla OCTBapH MOBEKE Mpasa 0] OHKE IITO My Ipumnaraar.*

[Ipean3BuKyBamETO OOJIECT UITM HECTTIOCOOHOCT 3a paboTa MpeTCTaByBa U
NPeN3BUKYBamke OOJIECT MM HaHECyBame (PU3NYKH IMOBPEIN KOU pPe3yaTHpaar
CO MpUBPEMEHA WK TPpajHa HeCOCOOHOCT 3a pabora.*

JIpyr npOTUBIpaBEH HAYMH KaKO JICjCTBHE HA M3BPIIYyBakE HA KPUBUYHO
neno Tu orndaka cUTe APYTH AEjCTBUja KOM HE MPETCTaByBaaT YMH Ha CUMYIIHU-
pame WM IMpeau3BHKyBambe 0oJiecT WM HecrocoOHOCT 3a pabora. Toa moxe
na Ouze, Ha mpUMep, MPOIODKYBamke Ha 0OJIeCTa, CBECHO CIIpedyBame Ha 3a-
31paByBame UTH. OBOj OOIHMK K€ TIOCTOM M JOKOJIKY M3BPIINTEIOT BOOIIITO HE
€ OCUTYpaH U HE3aKOHCKH Ce TIOTPIKH J1a My C€ MPH3HAe MPaBOTO 10 OCHOB Ha
COLIMjaJIHOTO OCUTYpYBakb€.

[Mocnenuiia Ha KPUBUYHOTO JIEJIO € OCTBApyBambe Ha HEKOE MPaBo OJ1 CO-
[I1jaJIHOTO OCUTYPYBambe Ha KOM CTOPHUTEJIOT, MHAKY, He Ou umai npaso. [IpaBo-
TO KO€ C€ OCTBapyBa Mopa J1a Oujie MPOIHUIIAHO CO 3aKOH, APYTH MPOTHCH HIIH
ommtH akTH. [locToemeTo Ha MPaBOTO MOpa J1a c€ YTBPAU BO CEKOj KOHKPETCH
CIIyuaj, a Heropara COAPXKMHA NPOU3IETyBa O TMPOIKCUTE ITO TO PEryiMpaar
COLIMjaJIHOTO ocurypyBame. Co ories Ha Toa LITO MpaBara O COLUjaJIHO OCH-
rypyBame BKIy4dyBaaT TPH BHUJA IpaBa: 3JPaBCTBEHO, NICH3UCKO MJIM WHBAJIH/I-
CKO, Ha MOCTOEHETO HAa KPUBUYHO JIEJI0 HE BIIMjae KO€ OJf TOPEHABEICHUTE MpaBa
ce OCTBapyBa, Toa MOXe J1a Ouze Koe OMIIo O] HUB.

KpuBuaHOTO /1€710 ce 3a0KpyKyBa CO OCTBAapyBame HA €THO OJ1 IpaBara
OJ1 COIMjaTHO OCHUTYpyBame. Toa MOXKe J]a ce OCTBapH CO JIOHECYBame Ha IToe-
JMHEUYEH MPaBEH aKT, HO U CO (DaKTHYKO NMPU3HAHUE, KAKO HaljlaTa Ha OCHTYpY-
BabE U CIMYHO. 32 MOCTOCHE HA KPUBUYHO JIEJI0 HE € Ba)KHO JIaJIM C€ OCTBAPEHU
MMOTHH WU JPYTH NPaBa, Kako LITO € IPAaBOTO HAa CKPAaTEeHO pabOTHO BpeMe H CIl.
OOuI0T 32 KPUBUYHO JIEJI0, CIIOpE]T TIPE/IBU/ICHATa Ka3Ha HE € Ka3HUB.

KpuBuuHOTO A€710 MOXKE /1a Ce M3BPIIM CaMO CO YMHCIa, Koja MOXe J1a
Oune AMpeKkTHa WK eBeHTyasnHa. Hamepara mMopa 1a BKIIydyBa, CBECT JIeKa ce
CHMYJIMpA WM MPEIN3BUKYBa OOJIECT MM HECIOCOOHOCT 3a paboTa, OIHOCHO
npe3eMame Ha HEKOE JPYro MPOTHUBIIPABHO JICjCTBHE, KAKO U CBECT JIEKa Ha OBO)]
HAYMH Ce OCTBapyBa MPaBO O COLUjaIHO OCUTYPYBaHE ILTO HA CTOPUTEIOT HE
My npumnara.’’

OBa KpUBHYHO JIETI0 MPETCTaByBa MoceOEH BUJA Ha W3Mama, 1a ce Io-
CTaByBa IpalllakeTo 3a OJHOCOT CO TOa KPUBUYHO Jieno. Mako BO OBOj ciydaj
HEeMa JI0BOJTHO YO€/UIMBU KPUMUHAIHO-TIOJUTUYKY IPUYUHH 32 TIPUBUIICTHPAHE
Ha M3MaMmara, cerak, Bp3 OCHOBa Ha CIEeNMjaTHOCTa, Tpeba ja ce cMeTa JieKa I1o-
CTOM CamMO KPUBUYHO JIEJIO 3JI0yNoTpeda Ha MpaBa OJ COLMjaTHO OCHTYPYBambe.

3% Kanamarues, T., Tpewmmes, A., Kpusuunonpasia sawmuma coyujanioe ocucyparea y Kpusuynom saxonuxy, Paz-
HO-TIPaBHHU caBeTHHUK, Op. 2/2007, beorpax, 2007, 81.

3¢ Crojanosuh, 3., op. cit., 414.

37Kanamarues, T., Tpeutbes, A., Kpusuunonpagia saumuma Ha coyujainomo ocueypysare 6o Kpuguunuom saxonux
Ha Penybnuxa Maxeoonuje, 360pauk Tpynosu Ha [IpaBauot paxynrer ,,Jyctunujan [Ipsu” Bo Ckormje — 300pHHIK pamo-
Ba [IpaBHor ¢akynrera y 3arpe0y, [locsehen mpodecopy Ppawu baunhy, Cromnsse - 3arpe6 2007, 319.
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Bo cnipoTuBHO, JOKOIIKY Ce Jajie MPUOPUTET HAa KPUBUYHOTO ACIO M3Mama, ce
MOCTaByBa IMPAIIAKBETO 332 OMPABJAHOCTA Ha 3aPKyBambETO HA OBAa KPUBUYIHO
Jeno B0 KpuBUYHMOT 3aKOHUK.

Kora cranysa 300p 3a coBnarame Ha KpUBUYHHUTE JiejIa, TUJIeMaTa IITo
Ce HaMETHYBa € KaKo MPaBHO J1a ce KBaTU(HUKyBaaT /IejCTBUjaTa Ha CTOPUTEIIOT
KOTa MPaBOTO O] COIMjaIHO OCUTYpPYyBakhe CE OCTBapyBa cO ymoTpeda Ha JTaKHa
WM TpeuHayeHa ucnpasa. [Ipamame € qanu Bo TOj ciay4aj ce paboTu 3a mpH-
BHJICH CTEK, OJTHOCHO €IHO KPUBHYHO JIEJI0 WJIN JBE KPUBHYHU Jiea, OJHOCHO
CIIOjyBamke Ha OBa KPUBHUYHO JICJIO M KPUBUYHOTO J1eJ10 (pasicn(huKyBame UCTIpa-
Ba. [lo oBa mpamrame, BO CyjckaTa IpaKTHKa, CO MPaBO Oelle 3a3¢MEeH CTaBOT
JIeKa Kora OOBUHETHOT KOPUCTEN JIAXKHU MEIUIIMHCKU OEJCIIKHU 3a 0oJieyBamke
Y TIOCTHTHAJI J1a My C€ IPU3HAE OTCYCTBO Ol paboTa Mmopaj i HaBoHA 0OJIeCT U
HAJIOMECTOK 3a JIMUEH JI0XOJ 33 T0a BpeMe, CO T0a U3BPIIHII 0 KPUBUYHOTO JIE€JI0
3nmoynorpeba Ha mpaBara OJ COILMjaTHO OCUTYPYBame, a He KPUBUYHOTO JIEJI0
dancudukyBame UCIpaBa U M3MaMa BO CTEK, KaKO IITO TOTPEUTHO 3aKITy9HII
npBocreniennot cya (Oxpyxken cyn Bo benrpan Kok 6p. 3987/88 om 20.03.1989
roauHa).’®

7. Hempe3emame MepKH 32 3alITUTA IPU padora

[TocmenHOTO KPUBUYHO JIEJI0 Off TpyraTa KPUBUYHU Jefia TPOTHB TpaBa
10 OCHOB Ha paboTaTta € KpUBUYHOTO JIEJIO0 HENpe3eMamhe MEPKH 3a 3alITUTa IpU
pabota. OBa KpUBUYHO JIEJI0 TO CTOPYBA JIULIE OJITOBOPHO 32 MPE3eMabe MEPKU
3a 3allTUTa Ipu paboTa U Koe CBECHO HE ce MPUAPKYyBa KOH 3aKOHOT WM JIpy-
TUTE IMPOMKCU WIN OINIITUTE aKTH KOM C€ OJHECyBaaT 3a MEPKUTE 3a 3aIlTUTa
npu pabota. [lopaau Toa MOXke /1a HaCTaHe OMACHOCT IO KUBOTOT WJIU 3/IPaBjeTO
Ha BpaboreHuTe. Ka3znara 3a oBa KpUBHYHO JEJIO € MAapUYHA Ka3Ha WM 3aTBOP
710 €/IHa TOJIMHA, CO TOA IITO JOKOJIKY C€ M3pede yCIIOBHA Ka3Ha, CYI0T MOXKE Ja
n3pede 00BpCKa Ha CTOPUTENIOT BO OJIPE/ICH MEPHO/ J1a TH MOYUTYBA MPOMHCHUTE
3a MEpKHTE 3a 3amThra npu padora.* Co oBa KPUBHYHO JIENIO MPBEHCTBEHO CE
3alITUTYBA KUBOTOT M 3/IpaBjeTO HAa pabOTHUIIUTE BO paOOTHUOT MpoOILIEeC Opra-
HU3MpaH o/l pab0TO/1aBayuoT.

JlejcTBHETO Ha KPUBUYHOTO JICJIO C€ COCTOM BO CBECHO HETIOUUTYBAHE Ha
3aKOHOT, IPYTHUTE MPOIMCH HJTH OIIITH aKTH 32 MEPKUTE 3a 3aIlTHTA PH padoTa.
Kako 1 moBekeTo Apyru KpUBMYHH Jieja O OBa MOIVIaBje, U OBa KPUBUYHO JIEJI0
€ J1es10 co OrmaHkeTeH kapakrep. Toa He Mopa HyKHO /1a c€ 3aKOHH WJIH MPOIIUCH,
OZTHOCHO OINIITH aKTH KOM UCKJIYYHBO ja perylupaar MaTepHjara 3a 3aliTuTa npu
pabota, TyKy MOXxe Ja Ouaar ¥ MponucH KOU peryaupaar HeKoja Ipyra Marepuja
¥ CO KOM C€ ypelyBa u 00JjacTa Ha 3aITHTa pu padoTa.

Cropwuren Ha KPUBHYHOTO JIEJI0 MOXKE J1a OHJIe cCaMO OATOBOPHO JIMIIE BO
YHj ONMUC Ha PpabOTHOTO MECTO W pabOTHHUTE 3amavd omdakaar mpe3eMame Ha
NPOMUIIAHUTE MEPKH 3a 3alITUTa Ipu padoTa.

38 Hagegiero criopen: Bunren OxkpysHor cyna y Beorpany, 6poj 31-32, Beorpaz, 1989, 30.
¥ Ynen 169 ox K3.
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[Mocnenuia Ha KPUBUYHOTO JIEJIO0 € MOKHOCT 32 HACTaITyBamke OMACHOCT
0 KMUBOTOT WJIH 3/IpaBjeTo Ha BpaboreHuTe. OBa KPUBUYHO JIEJIO PE3YIITHPA CO
arcTpakTHA OMACHOCT, IITO 3HAYM JIeKa OMAacHOCTa He Tpeda Jia HacTaHe, Kako
IITO € CIy4ajoT CO KPUBUYHHTE JIEJIa CO KOHKPETHA OMACHOCT, TYKY JOBOJIHO €
Jla MOJKe J1a JI0jie 10 TakBa omacHOCT. O caMoTo e(hMHUpAhe Ha KPUBUYHOTO
JIeJI0 TIPOM3JIETYBA JIeKa OOHMIOT MPAKTHYHO HE € MOXKEH, OMJICJKH CO TIpe3eMarhe
Ha aKTOT Ha M3BPIIYyBame Ce JIOBPIIYyBa U caMoTo neno. Ho, TokojiKy mopamau
HETIOYNTYBakEC HA 3aKOH WIIM JIPYTH MPOIKCH MM OIIITH aKTH 3a MEPKHUTE 3a
3allITUTa MpU paboTa HacTanuiIa KOHKPETHA MOCIEINIA, TOTall 0BA KPUBUYHO
JIe7I0 HeMa J1a MOCTOM, TYKY CTOPHTENIOT Ke OroBapa 3a JAPYro TEIIKO KPUBUYHO
TeTI0.

3a MOCTOCHETO HAa KPUBHYHOTO JIEJIO HE BIIMjaHHE CTAaTyCOT Ha Bpabore-
Hure. Toa, Mo MpaBuiI0, c€ PAOOTHUIM KOM C€ aHTAKUPAHH 32 W3BPIIYBambe Ha
ofipesieHu paboTH, a MPaBHO HEOUTHO € JaJu THE ce U O(UINjaTHO PETHUCTPH-
paHu Kako BpabOTeHHU Kaj paboronaBadot. Bo 0Boj citydaj upeneBanTeH € paboT-
HO-TIPABHHUOT CTaTyC Ha CTOPUTEIIOT Ha JIEJIOTO.

KpHuBHYHOTO €710 MOYXeE J1a ce U3BPIIH caMo co ymucia. Cropes omucoT
Ha KPUBUYHOTO JIEJI0, TIPOM3IIETYBA JeKa JIEI0TO, CIIOPE OOJTUKOT Ha BUHA, MOXKE
Jla ce U3BPIIU CO TUPEKTHA U CO EBEHTyallHA YMHCJIA.

be3 na HaBneryBame BO moanaboKu aHanW3u, Tpeba Ja ce UCTaKHe JeKa
KPUBHYHOTO JICJIO MM OJIPE/ICHH CIIMYHOCTH CO HU3a IPYTH KPUBUYHHU JIejia KaKo
IITO CE: MPEIN3BUKYBAE OMACHOCT CO HE00e30eyBambe MEPKH 3a 3aIITHTA IIPH
pabota,*’ mpean3BUKyBarbe OIIITAa OMACHOCT,*! YHUINTYBamkE U OIITETYBamkhe Ha
jaBHU ypeau,*’ HEMPaBUIIHO M HEMPABUIIHO M3BPIIYBake HA TPaJICKHUTE Pabo-
ti®, 3arayBame Ha )KMBOTHATa CpPeMHA,* Helpe3eMame MEpKH 3a 3allTHTa Ha
’KMBOTHATa cpeauHa’’ u cii.

[MponwiryBameTo Ha 0OBPCKATa 3a MOYUTYBAKE HA MPOITHUCUTE 32 MEPKUTE
3a 3aIlTHTa IpH paboTa BO OIPEACH POK, JOKOJIKY CYJOT M3peUe yCIOBHA Ka3Ha, €
KOHKPETHO perieHne Bo KpuBUYHUOT 3aKoHUK. be3 orvien Ha Toa 1mto oBaa ozpenda
HAJTMKyBa Ha JIOTIOJIHUTEJICH YCIIOB Ha YCJIOBHA OCY/Ia, CEMaK Taa Cerak Tpeda Jia ce
TOJIKYBa KaKO YCJIOBHA OCyJIa CO 3aIITHTEH HaJ[30p TIOKpaj YCIOBHATa ocya.

3akiayqok
KpHBHYHHOT 3aKOHHMK BO IIECHAeCeTTara IVIaBa MPOIUINYBa KPUBHYHH

Jienia IPOTHB IIpaBaTa 1o OCHOB Ha pabortaTa. Bo oBaa rmaBa uma cetyM KpuBHY-
Hu nena. [lokpaj Toa mro oBa noriasje o KpUBHUHHOT 3aKOHMK HOCH HACIlOB

“Ypen 280 on K3.

“gen 278 on K3.

“Ynen 279 on K3.

“Ynen 281 on K3.

*“Ynen 260 ox K3.

“Ynen 261 o K3.

4 Kamamarnes, T., Tpemmses, A., Padno-npagnu acnexmu 3auwmune na pady u KpUSUYHO 0e10 Henpedysumard mepa
sawmume Ha pady, PagHo-nipaBHu caBeTHHK, Op. 2/2008, Beorpax, 2008, 24.
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KpuBuuHnu n1ena npoTuB mpasaTa Bp3 OCHOBA Ha paboTa, OBa MOTJIABj€ CONPIKU U
ofpeneH Opoj KpUBUYHM Jiejia Kaje OMIIT MPeAMET Ha 3aIlITUTa € COLMjaTHOTO
ocurypyBame. Taka, mpH CIeJHATE U3MEHH Ha Ka3HEHOTO 3aKOHOJABCTBO Tpeda
7la ce pa3MHUCIIN JTaJIM HAaCJIOBOT Ha 0OBaa IVIaBa Tpeba /1a ce yCcoracu co KpUBHY-
HUTE JleNla IPONHIIAHN BO HEJ3WHHOT orat, OXHOCHO JajH HACJIOBOT HA OBaa
maBa Tpeda ma Oune KpuBuuHM nena mpoTHB mpaBaTa Bp3 OCHOBAa Ha paboTa
U TpaBa Off COLUjaJIHO OcUrypyBame. OBa 0co0O€HO MMajKku MpenBUi JeKa ce
paboTu 3a JBe TPyINU Ha MpaBa KOW M MOKpaj TOA IITO CE€ CIWYHHU, UMAAT jaCHU
CHEM(PUIHOCTH.

[Tokpaj 3amTuraTa Ha mpaBaTa Bp3 OCHOBAa Ha paboTara M COLMjaJHO
OCHTYpYBame, Ka3HEHOTO 3aKOHOIABCTBO, BO PAMKHUTE Ha OBaa Ipyna KPHUBHY-
HHU JIeJNIa, ja CaHKIIMOHHUpPA M 3JI0yNoTpedarTa Ha mpaBara IITO Ce 0CTBapyBaar Io
OCHOB Ha paboTara U Ha MpaBara O] COLIMjaTHO OCUTypyBame. Toa nMa cBoe OI-
paBIyBame, OM/IejK1 CAaHKIIMOHUPAETO Ha MTOBpEIaTa Ha IpaBaTa Mopa Ja ouse
MPUIPYKEHO CO CAaHKIIMOHHUpA-e Ha 3JI0ynoTpeda Ha IpaBara.

W mokpaj ompeneHn HETOPEYEHOCTH W HEJaCHOTHH, MOXKEME Jla 3aKITy-
YyuMe JIeKa 3aKOHOJaBCTBOTO Ha PenmyOmmka CpOuja coapKu comuaHa 3aKOHCKA
perynaruBa Koja JaBa MOXKHOCT 3a ceordaTHa M IEJIOCHa KPUBUYHO ITpaBHA
3allITUTa Ha [IpaBa [0 OCHOB Ha paborara.
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The criminal offenses stipulated in the Chapter Sixteen of the Republic of Serbia
Criminal Code are presented in this paper. Chapter Sixteen contains seven criminal
offences. The aim of those criminal offences is protection of labor rights. All criminal
acts, their content, criminal law scope were analyzed, and some inconsistencies in the
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Abstract

Starting from the understanding that the purpose of minimum wages is to protect
workers from unduly low pay and to provide everyone employed with a dignified way
of life, the article examines the effects that Directive (EU) 2022/2041 of the European
Parliament and the Council regarding the adequate minimum wages in the European
Union, has on the practice of determining minimum wages in Bulgaria. Based on the
accumulated experience and data on the current state of wages, the author analyses the
possible approaches to guarantee a minimum wage as one of the elements of the policy to
overcome poverty and reduce inequality. Some of the key institutional and policy issues
related to minimum wage policy and challenges regarding the implementation of the
requirement to determine national criteria for assessing the adequacy of the minimum
wage through dialogue with the social partners are discussed as well.
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Introduction

More than a century after the creation of the ILO and the adoption of the
Minimum Wage-Fixing Machinery Convention, 1928 (No. 26), the discussion
about the possible and applied policies of minimum wages as an instrument
of social protection and poverty reduction has not subsided. This instrument is
firmly rooted in European systems of social human rights and the values that
underpin them. Bulgaria has ratified legal acts of international law and European
law that directly or indirectly refer to minimum wage with varying degrees.

This necessitates the creation of internal rules based on the assumed
assumptions regarding the method of regulation and the type of mechanisms for
determining the minimum wage. As a member state of the European Union, the
country must adopt measures for the transposition and implementation of the
Directive on Adequate Minimum Wages adopted in October 2022 in the European
Union within the time frame and in the manner established in Article 17. The
assessment of which is the appropriate national mechanism for determining the
minimum wage is determined by the specifics of national law and practice and by
the adequacy of the dialogue between the social partners. The national mechanism
for determining the minimum wage must be compatible with the requirements
introduced by the Directive - establishment of the procedures for determining
and updating the statutory minimum wages, application of the specified criteria
(as minimum, in Art. 5, para. 2) and guarantee of regular and timely updating.

On February 1, 2023, the National Assembly of the Republic of Bulgaria
adopted a Law on Amendments and Supplements to the Labor Code (LC), which
provided for the Council of Ministers to determine the minimum wage for the country
annually by September 1 of the current year, “in an amount of 50 percent of the
average gross wage for a period of 12 months, which includes the last two quarters
of the previous year and the first two quarters of the current year.” The minimum
wage for the country determined in this way cannot be lower than determined for the
previous year (Art. 244 LC). This rule will enter into force in 2024.

The positions of the social partners on this legal authorization differ
greatly, and their arguments based on the Directive deserve careful analysis.

1. National practice for determining the minimum wage

In Bulgaria, there is a longstanding practice of setting the minimum wage
by anormative act (binding legal provision) for people working in an employment
relationship. In 1936, an Ordinance-Law on the Employment Contract was
adopted, which regulated the minimum wage (Art. 21)!. Higher minimum wages
may be set under collective agreements.

! Promulgated in SG No. 200 /September 5, 1936. Art. 21 and Art. 22 guarantee a minimum amount of the wage for
workers for whom the amount of the wage is not expressly agreed. When the salary is not specified in the employment
contract, the worker has the right to the lowest salary specified in a collective labour contract or according to the
tariff approved by the Council of Ministers. If it is not determined by contract or by tariff, the employer is obliged
to pay an amount equal to the lowest salary received by a worker in the same position in the enterprise or in a similar
and neighbouring enterprise. In case of dispute, an expert appointed by the Conciliation Court determines the salary.
In 1944, a Decree of the Council of Ministers introduced new rules for determining the minimum wage - on a scale of
wages (wage tariff, standard wage table) - Decree No.60 of 30.12.43, SG No. 30 of 9.02.44, issued on the basis of Art.
22 and 31 of the Civil Mobilization Act.
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As an ILO member since 1920, Bulgaria has ratified the Minimum
Wage-Fixing Machinery Convention of 1928 (No. 26)>. The Minimum Wage
Fixing Convention of 1970 (No. 131) has now been also ratified®. Since 1944,
the competent authority for setting the minimum wage has been the Council of
Ministers. The Constitution, in Art. 48, Par. 5, establishes as a fundamental right
the right to a minimum wage*.

Currently, the minimum wage for the country is regulated in the Labour
Code (LC) and several bylaws. Article 244, item 1 of the Labour Code provides for
setting a national amount of the minimum wage for workers under employment
relationship and assigns to the central authority of the executive power - the
Council of Ministers - to determine it. By a decree, the Council of Ministers shall
determine the amount of the minimum wage, applicable to all workers under all
types of employment relationships. There are no exceptions on the grounds of
economic sector (industry, branch) in which the labour activity is performed,
of legal type of the employer (natural person, legal entity or other entity), type
of ownership of the means of production (state, municipal, private, mixed), the
grounds for establishing the employment relationship (employment contract,
competition, election, administrative act). The decree determines the minimum
monthly amount of the salary and the minimum amount of the hourly wage. The
envisaged minimum amounts represent the basic amount of the remuneration,
which is due to the worker under employment relationship. The amount is defined
as the value before taxes and social insurance contributions at the expense of
workers.

1.2. Concept of the minimum wage

The minimum wage is the remuneration for the lowest-skilled work at
a full-time job under normal conditions. The minimum wage is a basic salary
- it is due only for the work performed. Any additional employment labour
remunerations due are paid on top of it. Along with the determination of the
amount of the minimum basic salary, pursuant to the statutory power of Art. 244,
item 2 LC, the Council of Ministers determines by a normative act (ordinance) the
minimum amounts of remunerations due for night-time work, for accumulated
employment and professional experience, for acquired educational and scientific
degree “doctor” (PhD) or for scientific degree “Doctor of Science”, relevant to
the work performed, for the period “on-call duty” outside the enterprise premises.
The Labour Code sets a minimum amount of remuneration for overtime work.

The minimum wage is the lowest labour remuneration. This rule is
explicitly established in the provision of Art.10 of the Ordinance for bargaining
of labour remuneration, in force since July 1991. A lower wage rate cannot be

?Ratified in 1933, SG No. 227/1933.

*Ratified in 2018, SG No. 12/2018.

4 Art. 48, Par. 5 establishes that ,,Workers and employees shall be entitled to healthy and non-hazardous working condi-
tions, to guaranteed minimum pay and remuneration for the actual work performed, and to rest and leave, in accord-
ance with conditions and procedures established by law.
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negotiated under the individual employment relationship. Such stipulations are
void and, if they exist, will be deemed to be legally superseded by the amount
of the minimum wage established by the Council of Ministers. The control over
the implementation of the mechanism for determining the minimum wage and its
implementation is exercised by the Main Labour Inspectorate, in fulfilment of its
powers, regulated in Chapter XIX of the Labour Code. The implementation of the
control functions of the Main Labour Inspectorate under the Minister of Labour
and Social Policy has an important contribution to the compliance with the legal
regulation of the minimum wage, as well as to the overall implementation of the
labour legislation. Payment of the lowest wage is admissible only on condition that
the work is performed under normal working conditions. Normal conditions of
work are during the day hours of the 24-our-period without unhealthy conditions
(vibration, noise, radiation, etc.).

The minimum wage set by the Council of Ministers on the grounds of
Art. 244 LC is used as a general national minimum measure for remuneration
of persons working under an employment relationship®. For positions held on
the basis of employment relationship with employers financed from the state
budget, a minimum wage is determined by an act of the Council of Ministers.
Special rules have been established for those working in the state administration
and in education. These rules establish greater wages for such workers than the
national minimum wage. But the minimum wage setting system is the same (by
the Council of Ministers), only the amount of the minimum wages is higher.
Pursuant to Art. 107a(10) LC, with the Ordinance on the Salaries of the State
Administration Officials, for staff members under employment relationship are
determined minimum basic salaries by positions, differentiated by the criterion
of the position level in the administration. The lowest amount is equal to the
national minimum wage, determined on the basis of Art. 244 LC. A decree of the
Council of Ministers sets the minimum wage for the lowest academic position
(assistant professor) in the state higher education schools. An Ordinance of the
Minister of Education sets minimum monthly wages for the pedagogical staff
by positions. For the persons working in the state administration under civil
service or employment relationship on the grounds of Art. 67(3) of the Civil
Servant Act and Art. 107a(10) LC, the Council of Ministers shall determine by
an Ordinance the amount of the minimum wage by job positions (for the different
levels and grades in the administration). Traditionally, the lowest amount of these
remunerations is equal to the amount of the minimum wage applicable for the
same period for workers under employment relationships.

The minimum monthly wage for the country is guaranteed for
performance of the duties in good faith and does not depend on the achieved
results and the solvency of the employer (Art. 245(1) LC).

5 According to the Bulgarian labour legislation, civil servants, magistrates are not considered as workers. For those
working in the judiciary, the amount of the minimum monthly remuneration is determined by rules established in the
Judiciary Act. It is statutory established that the minimum amount of remuneration for the lowest judicial, prosecutorial
and investigative positions is determined at the level of twice the average monthly wage of the persons employed in the
budget sector according to the data of the National Statistical Institute.
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There are no workers in Bulgaria who are not covered by the minimum
wage system®. The determination of the national minimum wage by the Council
of Ministers can be done only upon consultations with the representative trade
unions and employers’ organisations at the National Council for Tripartite
Cooperation’ (NCTC) (Art. 3(2) LC). Pursuant to Art. 3a LC, NCTC acts as a
national advisory body in regulating labour relationships, part of which is also
the minimum wage. Adoption of decisions is made by consensus (Art. 3d(4) LC).
This means unanimity of all members present at the relevant Council meeting.
The acts (Art. 3¢ LC) adopted by the NCTC are opinions®. They are given on bills,
drafts of secondary legislation and decisions of the Council of Ministers’. The
opinions are mandatory for discussion by the respective body; with regard to the
minimum wage, this is the Council of Ministers. Determining the amount of the
minimum wage or changing it without prior discussion with the social partners
makes the decision of the Council of Ministers illegal, due to non-compliance
with the established legal procedure for its adoption. When contesting it before
the Supreme Administrative Court under the order of Chapter X, Section III of the
Code of Administrative Procedure, the Supreme Administrative Court annulled
these acts of the Court of Justice as illegal, due to their issuance in violation of the
established procedure for their issuance'’. In these cases, the matter is discussed
in the NCTC with the participation of the social partners and again goes for
adoption of a decision by the Council of Ministers.

The Council of Ministers is not bound by the opinions of the social partners
and may form its decision regardless of the expressed disagreements, objections
or possible withdrawal or non-participation in the discussions, however, the

¢ However, according to the Bulgarian labour legislation, civil servants, magistrates, self-employed or craftsmen per-
forming activities at their own expense as registered agricultural producers or tobacco growers exercising commercial
activity as sole traders, partners in companies, persons participating in the management or control of a company or
non-profit association, as well as persons performing services personally are not defined as workers, and they fall
beyond the scope of labour law. As self-employed are “non-workers” under the national legislation, they do not fall
within the scope of Article 2 of the Directive. They do not fall under the scope of the criteria of the CJEU as they are not
workers under the EC law concept. For all these groups, no minimum amount of remuneration for the work performed
by them shall be determined.

"Tts standing members include two representatives of the Council of Ministers, one of whom is a Deputy Prime Minister
and the other the Minister of Labour and Social Policy, and two representatives of every representative organisation of
workers and the representative organisations of employers. The Chairperson of the NCTC is the Deputy Prime Minister.
$ Article 3(3) LC provides for another form of tripartite cooperation, which takes place alongside and outside the meet-
ings of the NCTC. This is the conclusion of agreements. Agreements are concluded between the social partners without
participation of the State on issues — subject of tripartite cooperation. These agreements are concluded at the request of
the social partners or on a proposal by the State. They concern the adoption of normative acts, and should reflect the
common will of the social partners on the content of these acts. The implementation of the agreements is an obligation
of the State (Art. 3(4) LC). This means that the State must comply with them when adopting the relevant normative acts.
% Granted with the right to request opinions from the NCTC are the bodies specified in the law: the President of the
Republic, the President of the National Assembly, the chairpersons of standing committees of the National Assembly,
the Prime Minister, ministers and heads of other agencies. An opinion on issues related to the scope of activity of the
Council may be given also on the initiative of the Council itself.

19 Such cases are not lacking in practice. For example - with Decision No. 5698 of 17.12.2014, the Supreme Admin-
istrative Court annulled Decree of the Council of Ministers No. 419 of 17.12.2014 on determining new levels of the
minimum wage for the country (prom. SG No. 105 of 2015).
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Council of Ministers is obliged to hold consultations (Art. 3e (6) LC). In case
the Council of Ministers does not fulfil its obligation to hold consultations,
the Supreme Administrative Court may annul as illegal the act setting the new
amount of the minimum wage.

Employers’ organisations in Bulgaria have repeatedly stated a negative
attitude towards the existing way of determining the minimum monthly wage,
as well as with respect to its increase. They insist that the medium-term budget
forecast shall be discussed by the NCTC, as it plans for the rate and the increase of
the minimum monthly wage. Once set in the medium-term budget forecast, the rate
of the minimum monthly wage for the country becomes fixed, and the subsequent
procedure of “consulting” its determination becomes completely formal. On 17
June 2020, the Government and the social partners signed a National Tripartite
Agreement. The agreement is aimed at improving the economic environment
and living standard of the population, building a modern competitive economy
and overcoming social and regional imbalances while linking them closely to
the principles of the European Pillar of Social Rights, including through active
involvement of the social partners. An important part of the agreement is the stated
common intention to resume negotiations on the development and adoption of a
transparent mechanism for strengthening the contractual principle in determining
the minimum wage for the country, in compliance with ILO Convention 131 and
upgrading it with a procedure for subsequent negotiation of minimum wages by
economic activities. The social partners have stated their intention to develop a
working mechanism to prevent any participant thereof from refusing to negotiate.
A clear intention was expressed to agree annually on a recommended index for
real wage growth in the private sector and to allow for its differentiation by
sectors, industries and branches. Unfortunately, the negotiations have not started.

The criteria by which the state must be guided when determining the
level of the minimum wage are specified in Art. 3 of the Minimum Wage Fixing
Convention (131), to which Bulgaria is bound since 2018'!. Despite the existence
of'a consensus of employer and trade union organizations on the ratification of the
Convention, unanimity has not yet been reached regarding the introduction of a
transparent mechanism for determining the minimum wage due to disagreements
between the parties, to what extent and how the individual indicators laid down
in the Convention should be taken into account'?.

In the current national legislation, the criteria are not explicitly regulated,
as they are established in the mentioned provision of the Convention. As early as
1991, the main factors that should influence the determination of the minimum
wage for the country were indicated: the needs of workers and their families; the

! Pursuant to Art. 5, para. 4 of the Constitution of the Republic of Bulgaria, the Convention became part of the domestic
legislation and has priority over the norms of the domestic law.

12 The trade union assessment of the content of this act of the Council of Ministers is that it contains sufficiently up-to-
date and practically necessary norms and provisions that deserve to be updated and brought to the legal level in order to
create a generally valid and sufficiently detailed regulation for the determination of wages. Without rejecting such ideas,
employers find it more correct to carry out a comprehensive review and evaluation of the current regulations related to
the payment of labour.
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value of living and the changes in it; the general wage level in the country; the
social assistance system; the standard of living of other social groups; economic
factors, including the requirements for the economic development of the country,
the level of labour productivity and keeping an appropriate employment rate
(Art.10, para.2 Ordinance for bargaining of labour remuneration). There are no
clear national criteria for updating the statutory minimum wage, defined in a
way that is robust and clear. However, the reports of the Ministers of Labour
and Social Policy, that propose for the new minimum wage to be set by a decree,
indicate that the above criteria must be taken into account.

As a rule, the collective agreement at any level may establish more
favourable conditions for the workers than the ones established in the legislation
(Art. 50(2) LC). This also applies to the minimum wage. The set minimum
wage for the country may be increased through collective agreement in
industries, branches, municipalities and enterprises (Art. 50 LC). In each
enterprise, a collective agreement can be concluded on a common basis and a
minimum wage higher than the national one can be agreed. Every trade union
organisation has the right to negotiate and conclude a collective agreement!?,
The agreement has effect on the employer and on the workers members of the
trade union organisation party to the agreement. The effect of the agreement may
be extended to all other workers with the same employer, provided that they
certify in writing their will to join the agreement before the employer or the trade
union organisation party to the agreement. At the municipal, branch and industry
level, collective agreements can only be concluded by the representative trade
union and employers’ organisations. In practice, there exist such agreements with
which higher amounts of the minimum wages are agreed for the workers in the
respective branch, industry or municipality. Practice shows that higher amounts
of minimum wages may be set as initial basic wages (at the time of hiring to
the job) provided that two main criteria apply: complexity of the work roles
performed and position of the job in the structure of the enterprise'.

13 Only one collective agreement can be concluded in one enterprise, regardless of the number of trade unions estab-
lished by the workers. If there is more than one trade union organisation in the enterprise and they do not agree on a
common draft collective agreement, the employer shall be obliged to negotiate only with the trade union organisation
whose draft is approved by the general meeting of workers. In the Wage Negotiation Ordinance, rules and procedures
are regulated that outline the technology and relationships in determining wages through collective bargaining up to the
enterprise level. It also contains a regulation for negotiating the minimum wage for the country.

'4The collective agreement has no general effect but is binding on the persons to whom it applies. Article 55 LC provides
for special rules for the extension of the effect of a collective agreement with respect to the employers. There are two
hypotheses: a change of employer, and leaving the employers’ organisation that has concluded the collective agreement.
In case of change of the employer under the employment relationship, the existing collective agreement shall continue
to be valid until the conclusion of a new collective agreement, but for not more than one year from the date of the
change. If, after concluding a collective agreement, an employer terminates its membership in the organisation party to
the agreement, the latter shall continue to be bound by the obligations under it for the term of the agreement. In case of
failure to fulfil the obligations under the collective agreement, claims before the court may be filed by the parties to the
agreement, as well as by any worker to whom the collective agreement applies (Art. 59 LC).
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2. Comparability with the basic requirements and criteria of the directive

The objective of the Directive (EU) 2022/2041 is to improve living and
working conditions in the Union, in particular the adequacy of minimum wages
for workers, in order to contribute to upward social convergence and reduce pay
inequality. Adequate minimum wages shall be ensured, in a way that provide for
the satisfaction of the needs of the worker and his family in the light of national
economic and social conditions, whilst safeguarding access to employment
and incentives to seek work. The first difference that must be overcome in the
process of transposition into national law is related to the concept of minimum
wage. For the purposes of the Directive, applicable definition is “the minimum
remuneration set by law or collective agreements that an employer, including in
the public sector, is required to pay to workers for the work performed during a
given period“. This definition refers to the binding nature of minimum wages,
regardless of the method of fixing them. Based on the criteria for determining the
minimum guaranteed remuneration established in the ILO Convention (131) and
the considerations made in the Directive (EU) 2022/2041, the need to change
the components included in the minimum wage should be discussed in Bulgaria.
A change in the legislation is possible, through which the additional mandatory
payments for acquired work experience and professional experience will be
covered'>. The objective of a generally applicable lower limit under which wages
are not permitted to fall reflects the view that all workers — as a matter of right —
should receive protection against “unduly low wages™'.

The term “wage” is generally understood to be the payment an employer
makes to his or her employees (incl. to employees with regular, casual, short-
term, intermittent or seasonal jobs, as well as to apprentices and trainees)'’. In
this general sense, “wages” is often synonymous with terms such as “earnings”
or “remuneration”. The same understanding applies if compared with the text

'S According to data from an ILO study, in the legislation of a significant number of countries, all supplements to
the salary are taken into account (in Bulgaria, Hungary and Spain they are excluded). In Lithuania, the minimum
wage consists of the basic wage and any direct additional payments paid by the employer to the worker for the work
performed. In Luxembourg, all salary supplements such as allowances and tips are included (The same in Belgium and
France). In Slovenia, the minimum wage consists of the basic wage, a part of the wage for good results and additional
pay. In Poland, some bonuses are included in the minimum wage, for example bonuses for seniority, bonuses related
to the special nature of the work or a certain qualification, and other bonuses are not taken into account, such as
annual bonuses and profit sharing. In Portugal, the minimum guaranteed monthly salary includes sales commissions and
performance bonuses, benefits due under the terms of the contract or otherwise, and those which, due to their importance
and regular and permanent nature, should be considered an integral part of the salary in accordance with the practice.
Some collective agreements provide for the inclusion of certain wage supplements in the calculation of the minimum
wage. For example, in Italy, under the provisions of the national collective agreement in the construction sector, the
minimum wage consists of the basic wage as well as a sector-specific allowance. Some countries include benefits in kind
for minimum wage purposes (eg France, Portugal, Belgium, Luxembourg and Ireland).

16 Convention No 131 does not prescribe a single national minimum wage. The Minimum Wage Fixing Recommenda-
tion, 1970 (No. 135) makes clear that broad coverage can be achieved “either by fixing a single minimum wage of gen-
eral application or by fixing a series of minimum wages applying to particular groups of workers”. Convention allows
for the existence of different national circumstances and different levels of economic and social development.

17 Article 1 of the ILO Protection of Wages Convention, 1949 (No. 95)
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of Article 5 (4) of the Directive where reference values are indicated - the
minimum wage is compared to the gross median wage and the gross average
wage. A problem arises in case the basic wage only is a very small part of total
earnings or when the components of the minimum wage are left undefined. The
broad definition of “wages” — the same is true for “minimum wages” — refers to
gross remuneration. This means total remuneration in cash and in kind paid to
employees before any deductions are made by the employer in respect of taxes,
contributions of employees to social security and pension schemes or other
obligations of employees. Wages therefore differ from employees’ disposable
pay, which is what remains after taxes, pensions, social security contributions,
or other deductions. This should be taken into account when evaluating the
ability of a minimum wage to cover the needs of workers and their families. In
January 2023, with an amendment to Article 244 of the Labor Code, a new rule
for determining the minimum wage was introduced by the Council of Ministers
— “The minimum wage for the country for the next calendar year is determined
by September 1 of the current year in the amount of 50 percent of the average
gross wage for a period of 12 months, which includes the last two quarters of the
previous year and the first two quarters of the current year®. I believe that in this
way the goals and spirit of the Directive and ILO conventions are not taken into
account.

National criteria for determining the minimum wage level should be
established. The adopted text of Article 244, Para. 2 LC determines the result of
applying potential socio-economic criteria - the average gross salary for a period
of 12 months. Only one of the many sample reference values recommended by
the Directive is used, and incorrectly so. It compares minimum wage to gross
average wage, not net to net or gross to gross. This is largely inadequate for
Bulgaria, because with our country, minimum amounts are legally defined for
other mandatory payments for work'®.

The state stimulates collective bargaining of wages with legislative acts'.
Even as early as 1991 the Council of Ministers adopted Ordinance for bargaining
of labour remuneration. This ordinance establishes the principles, envelopment
and the rules on collective bargaining of labour remuneration. It provides for that
bargaining may happen at national, field and branch level, in municipalities and
separate enterprises. Itis provided for that bargaining is possible also in enterprises

18 Eurostat ‘s methodology measures the ratio of the statutory minimum wage to the gross average wage.

1Y The constitutional basis of the collective bargaining system in Bulgaria derives from the provision of Art. 53 of the
Constitution, which recognizes the fundamental right of workers and employers to associate to protect their interests.
The subject matter of the collective bargaining and of the collective agreement concluded as a result is determined by
Art. 50 LC. These are primarily issues of employment relationships — between the workers and the employer during and
on the occasion of the provision of labour force, as well as the relationships immediately associated with them within
the meaning of Art. 1(1) LC. The relationships concerning the provision of labour force indisputably include also the
minimum wage. Bulgarian legislation (Art. 51(2) LC) lays down the principle of only one collective agreement at each
level - enterprise, branch or industry. This principle does not apply only to collective agreements by municipality (arg.
art. 51(2) LC), but this type of agreements are still a minimum number. Collective agreements concluded at a lower level
may set only more favourable conditions for the workers than the conditions set at a higher level (Art. 50(2), proposition
2 LC). This applies to collective agreements at all levels.
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at a state budget. The parties to the collective bargaining are the employers and
the trade union organisations. On the part of the employer may be an individual
employer or employers’ organisation (this is the hypothesis of bargaining at the
industrial, branch and municipal level - Art. 51b (1); Art. 51¢ (1) LC. Competent
to conduct collective bargaining is the representative employers’ organisation.
The other party to the collective bargaining are the trade union organisations.
Only they are entitled to bargain collectively.

In order to be subject to collective bargaining and to be included in a
collective agreement, the issues of employment relationships must not be
regulated by mandatory provisions of the law (Art. 50 (1) LC). Regulation
by collective agreement is possible in such cases, if the mandatory provisions
establish only minimum standards — e.g. minimum wage, maximum working
hours, etc. “Law” here means any normative act adopted by any State body
with legislative competence, and not only an act of the National Assembly. The
clauses of the collective agreement must be more favourable for the workers than
the clauses provided for in the normative acts issued by the State (Art. 52(2),
proposition 1 LC). Thus, a higher degree of legal protection is achieved than the
one established in the law only as a minimum standard.

Bulgarian collective bargaining coverage about 20% of workers®.
This is very small part. The low coverage of employed persons with CLA is a
consequence of the high share of small and micro-enterprises in which there are
no trade unions.

The framework of enabling conditions for collective bargaining is
appropriate to promote collective bargaining, but there is not great interest of the
parties of collective bargaining. For the period 2011 — 2022, a decreasing trend in
the total number of collective labor agreements is reported. The decrease in the
number of concluded collective agreements is mainly for those at the enterprise
level. The main share of concluded collective labour agreements and their
annexes is at the enterprise level, followed by municipal agreements and annexes
and collective labour agreements and the corresponding annexes at the industry/
branch level. The contracts concluded in the private sector constitute 14.1%,
but those in the public sector - 85.9% of the total number of collective labour
contracts. The share of concluded contracts in enterprises with predominant
foreign capital is over 45% of all contracts and annexes in the private sector.
The private sector with active CLA covers nearly 1/3 (29.6%) of the employed
workers and employees for whom these contracts are in force. In the private
sector, there are nearly 40% of enterprises with active CLA owned by foreign
companies, and within their scope of action are nearly 57% of those employed in
the private sector. The NICA,s data give reason to conclude that due to the limited
number of concluded branch collective labor agreements and the insufficiently
developed extension mechanism, collective wage bargaining has critically low

20 As of 31.03.2023, 319,897 employees are covered by 1,268 Collective Labor Agreements. On the website of the Na-
tional Institute for Conciliation and Arbitration (NICA), which according to Art. 53, para. 5 of the LC creates and main-
tains an information system for collective labor agreements is an accessible data base that enables searching for data of
different scopes, available in different sections. See data on https://www.nipa.bg/cripaBka-3a-neiictaiu-kta/?lang=BG
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levels of coverage - 22.7% at the branch level and 15.6% at the company level.
Achieving a target value of 70% seems impossible with the generally stagnant
and even decreasing number of CLAs at branch, industry and company level.
In most CLA, a minimum wage is determined for the industry/branch, in some
cases a minimum hourly wage is fixed. The minimum monthly remuneration for
the branch more often than not exceeds the amount of the minimum wage for the
country. According to the information, nearly 70% of the operating collective
agreements with a scope of also nearly 70% of workers, the parties either do not
agree on a minimum wage for the enterprise, or agree on this amount at a level
determined by the Decree of the Council of Ministers, or at a level, established
with the industry/branch CLA. This means that with respect to the minimum
wage in these collective labor agreements, no “upgrading” is established above
the statutory minimum or above the agreed minimum wage level in an industry/
branch CLA.

There isn’t information now about preparation and implementation of
national plan for stimulation of collective bargaining of labour remuneration.

Conclusion

The Directive (EU) 2022/2041 of the European Parliament and of the
Council of 19 October 2022 on adequate minimum wages in the European Union
establishes a framework for the adequacy of statutory minimum wages, the
promotion of collective bargaining to set wages and the strengthening of workers’
effective access to the right to minimum wage protection. This legally binding
instrument will encourage the implementation of a new minimum wage policy
in the member states, and especially for Bulgaria, it will stimulate negotiations
on the development of a transparent mechanism for determining the minimum
wage for the country. Efforts to follow the vision outlined in the sixth principle
of the European Pillar of Social Rights, Chapter 2 on fair working conditions -
all wages “to be set in a transparent and predictable way according to national
practices and respecting the autonomy of the social partners”. The employers’
organizations consider that the adopted legislative change violates the principle of
direct applicability of EU law, which determines the automatic transformation of
the norms of EU law after their entry into force into effective law, in relation to all
subjects of this law. The question of applying the principle of direct applicability
of directives was clarified in the case C-129/96 as subsequently confirmed in a
number of other decisions of the Court. The court’s conclusion is that while the
deadline for implementation of a directive is running, member states must refrain
from adopting provisions that could significantly jeopardize the achievement
of the result prescribed by the directive. Trade union organizations support the
change in LC. Regardless of the differences between the social partners regarding
the transposition of the Directive, the state is obliged to determine the national
criteria for assessing the adequacy of the minimum wage through dialogue and
negotiations with the social partners. With the mechanism for determining the
minimum wage adopted at the beginning of 2023, the role of the social partners
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in the sense of considerations (6), (26) Art. 7 of the Directive: selection and
application of the criteria for determining the level of the statutory minimum
wage; selection and application of the indicative reference values referred to in
Art.e 5, par.4 of the Directive, for the assessment of the adequacy of statutory
minimum wages, as well as for the updates of statutory minimum wages.
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Abstract

The ongoing introduction of legal acts regulating due diligence in supply chains in the
EU Member states as well as on the EU level might have important positive implications
for the labour rights and environment protection in the Western Balkans. Due diligence
is not a novelty and it represents an important instrument of protection of human rights,
while at the same time it imposes a significant investment of companies’ resources in
their attempt to identify and manage risks to their business. The article explains the
significance and functioning of due diligence from the point of view of the states and
international organizations, as well as from the position of businesses. It focuses onto
the forthcoming EU Corporate Sustainability Due Diligence Directive and the German
Law on Due Diligence in Supply Chains and points at the possible incentives of these
new pieces of legislation on the labour rights in the Western Balkans.
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1. Introduction — human rights as the foundation of due diligence

The idea of human rights is as simple as it is powerful: that people have
a right to be treated with dignity. Human rights are inherent in all human beings,
whatever their nationality, place of residence, sex, national or ethnic origin, color,
religion, language, or other status'. Every individual is entitled to enjoy human
rights without discrimination. These rights are all interrelated, interdependent
and indivisible and include the right to life and liberty, freedom from slavery and
torture, freedom of opinion and expression, the right to work and education, and
many more.

Human rights are often expressed and guaranteed by law, in the form
of treaties, customary international law, general principles and other sources of
international law and they are enshrined in the 1948 Universal Declaration of
Human Rights?. Based on the Declaration, the international human rights law
lays down obligations on States to act in certain ways or to refrain from certain
acts, in order to promote and protect the human rights and fundamental freedoms
of individuals or groups.

The human rights of workers represent at the same time the fundamental
labour rights defined by the International Labour Organization’s (ILO)
Declaration on Fundamental Principles and Rights at Work, which commits all
its member States to five categories of principles and rights covered by the ten
core conventions of the ILO?.

International human rights treaties and conventions nevertheless do not
impose direct legal obligations on employers and other entities. It is the duty of
States to translate their international human rights law obligations into domestic
law and provide for their enforcement. Indeed, the laws of all States include
various protections against human rights abuse by business, including labour
laws, non-discrimination laws, health and safety laws, environmental laws and
other rights that belong to elements of due diligence, but it is up to each state to
determine to what extent will its citizens enjoy the respect of those rights.

At the same time, national laws may not address all internationally
recognized human rights, they may be weak, they may not apply to all people, and
they may not be enforced by governments and the courts. It was for that reason
that the United Nations Human Rights Council adopted a resolution in 2011 that
endorsed the United Nations Guiding Principles (UNGP) and established the UN
Working Group on business & human rights.

"UN Guiding Principles Report Framework, available at: https://www.ungpreporting.org/resources/the-ungps/

2 The Universal Declaration is codified in international law through the International Covenant on Civil and Political
Rights and the International Covenant on Economic, Social and Cultural Rights, both of 1966. Each of the Covenants
has been ratified by over 150 States. Collectively, all three documents are known as the International Bill of Human
Rights.

3 The five categories of principles and rights include freedom of association and the right to collective bargaining;
the elimination of compulsory labour; the abolition of child labour; the elimination of discrimination in respect of
employment and occupation; and the right to occupational safety and health.
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2. Due diligence in the acts of international organizations
2.1. UN Guiding Principles on Business and human rights

The UN Guiding Principles on Business and Human Rights represent
a set of guidelines for States and companies to prevent, address and remedy
human rights abuses committed in business operations®. One of their major and
widely recognized contributions has been to clearly set out the duties of States
and the responsibilities of companies to ensure that businesses operate with
respect for human rights. They require from the States to adopt legislative and
other regulatory measures “to prevent, investigate, punish and redress” business-
related human rights abuses®, but they do not explicitly require mandatory due
diligence laws, stating that “the responsibility of business enterprises to respect
human rights is distinct from issues of legal liability and enforcement, which
remain defined largely by national law provisions in relevant jurisdictions”.

On the other hand, the UNGP call for business enterprises to consider
additional standards, thus making it clear that where national laws fall below the
standard of internationally recognized human rights, companies should respect
the higher standard; and where national laws conflict with those standards,
companies should seek ways to still honor the principles of those standards within
the bounds of national law.

The UNGP are founded on three pillars - the State duty to protect human
rights against abuse by third parties, including business, through appropriate
policies, legislation, regulations and adjudication; the corporate responsibility to
respect human rights, meaning to act with due diligence to avoid infringing on
the rights of others and address adverse impacts with which they are involved;
and the need for greater access to effective remedy, both judicial and non-judicial,
for victims of business-related human rights abuse. In other words, they are built
on the UN “Protect, Respect, and Remedy” framework developed between 2005
and 2008, which clarifies that under existing international law (1) States and their
governments have the duty to Protect human rights, (2) businesses are responsible
to Respect human rights, and (3) both have respective roles to play in providing
access to Remedy to people whose rights have or might have been infringed by
business activities’.

Since their endorsement, the UNGP have driven a convergence in
standards on business and human rights across the international arena, reinforcing
their position as the authoritative global standard on business and human rights,

“Business and Human Rights Resource Centre, available at: https://www.business-humanrights.org/en/big-issues/
un-guiding-principles-on-business-human-rights/

5 United Nations Guiding Principles on Business and Human Rights — Implementing the United Nations “Protect,
Respect and Remedy” Framework, New York and Geneva, 2011, 4, https://www.ohchr.org/sites/default/files/
documents/publications/guidingprinciplesbusinesshr_en.pdf

¢Ibid., 15.

7“Swiss guidance on business and human rights for the Swiss network of representations”, Swiss Peace Foundation,
Bern, 2022, 5.
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and the already existing international principles, guidelines, and standards on
responsible business conduct have been updated with reference to them. At the
same time, the UN member states are encouraged to adopt National Action Plans
(NAPs) on Business and Human Rights, which represent an “evolving policy
strategy developed by a State to protect against adverse human rights impacts by
business enterprises in conformity with the UNGPs”®. The NAPs need to promote
business respect for human rights, including through due diligence processes and
corporate measures to allow for access to remedy in the specific national context,
which includes a country’s actual and potential business-related human rights
abuse.

The respect of labour rights and the link of the UNGP to the world of
work are enshrined already in the very UN “Protect, Respect, and Remedy”
framework, which calls the companies to refer to the core ILO conventions
when looking for an authoritative list of internationally recognized rights’. The
UNGP Principle 12 makes an immediate reference to the ILO Declaration on
Fundamental Principles and Rights at Work, stating that “the responsibility of
business enterprises to respect human rights refers to internationally recognized
human rights — understood, at a minimum, as those expressed in the International
Bill of Human Rights and the principles concerning fundamental rights set
out in the International Labour Organization’s Declaration on Fundamental
Principles and Rights at Work™!?. The Declaration itself affirms the obligations
and commitments of the governments, workers and employers to uphold basic
human values protected by the five fundamental principles and rights at work,
which are the core source of international labour law!!. On the other hand, the
ratification of international labour standards and their effective application in law
and practice is key to ensuring business respect for human rights, whereby the
governments of ILO member states accept each ratified convention or a protocol
as a legally binding instrument that needs to be applied in law and practice'.

However, despite this close linkage between the UNGP and the binding
rules of respect for the international labour standards, the UNGP do not foresee
an immediate liability of enterprises when it comes to the remedies to human

8 Guidance on National Action Plans on Business and Human Rights, UN Working Group on Business and Human
Rights, Geneva, 2016, p. ihttps://www.ohchr.org/sites/default/files/Documents/Issues/Business/yUNWG
NAPGuidance.pdf

°The UN “Protect, Respect and Remedy” Framework for Business and Human Rights, New York, 2010, 3, https://
media.business-humanrights.org/media/documents/files/reports-and-materials/Ruggie-protect-respect-rem-
edy-framework.pdf

10 United Nations Guiding Principles on Business and Human Rights — Implementing the United Nations “Protect,
Respect and Remedy” Framework, New York and Geneva, 2011, 13, https://www.ohchr.org/sites/default/files/
documents/publications/guidingprinciplesbusinesshr_en.pdf

' Since June 2022 the Fundamental principles and rights at work include freedom of association and the effective
recognition of the right to collective bargaining; the elimination of all forms of forced or compulsory labour; the
effective abolition of child labour; the elimination of discrimination in respect of employment and occupation; and a
safe and healthy working environment.

2ILO Briefing note, “The linkages between international labour standards, the United Nations Guiding Principles on
Business and Human Rights, and National Action Plans on Business and Human Rights”, Geneva, 2021, 4, https://
www.ilo.org/wemspS/groups/public/---ed_emp/---emp_ent/documents/briefingnote/wems_800261.pdf
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rights violations. Namely, the UNGP principles No. 15 and 22 require remedies
in cases where the enterprise has caused or contributed to human rights violation,
but they do not foresee that a company is automatically required to provide
remedies for adverse impacts in the supply chain, making it liable only where it
caused or contributed to the violation. These provisions thereby reflect the basic
legal premise adopted in most countries that liability should only be imposed
only where a clear and foreseeable link exists between the victim’s harm and the
business held responsible'?.

2.2. ILO Tripartite Declaration of Principles concerning Multinational
Enterprises and Social Policy

At the end of the 1960s the activities of multinationals began to attract
serious attention — and, from some quarters, serious criticism. At the time, the
term CSR — corporate social responsibility — had not yet been coined, so the ILO
got involved in a pioneering attempt to create a valuable tool in establishing a
framework under which global companies can operate as good corporate citizens
of the world". The initial tripartite meeting on the issue was convened in 1972,
followed by a similar meeting in 1976 where the set of guidelines were agreed.

The Governing Body of the ILO approved the Tripartite Declaration of
Principles concerning Multinational Enterprises and Social Policy at its 204th
Session in November 1977 and subsequently amended it at its 279th Session
(November 2000), at the 295th Session (March 2006) and at its 329th Session
(March 2017), including the ILC Conclusions concerning the promotion of
sustainable enterprises (2007) and the ILC Conclusions concerning decent work
in global supply chains (2016).

The Tripartite Declaration of principles concerning multinational
enterprises and social policy (the MNE Declaration) thus became the ILO
instrument that provides direct guidance to enterprises on social policy and
inclusive, responsible and sustainable workplace practices. Its main objective is
to encourage the positive contribution which multinational enterprises can make
to economic and social progress and the realization of decent work for all; and
to minimize and resolve the difficulties to which their various operations may
give rise. However, even though it aims to “encourage the positive contribution
which multinational enterprises can make to economic and social progress and
the realization of decent work for all; and to minimize and resolve the difficulties
to which their various operations may give rise”'’, it represents a voluntary

13 International Organization of Employers, “Key developments in mandatory human rights due diligence and supply
chain law - Considerations for employers”, Geneva, 2021, 6, https://www.ioe-emp.org/index.php?eID=dump-
File&t=f&f=156042&token=ce1bad43bfa8dbf9756245780a572{f4877a86d5

4 TLO “World of Work” No. 62, Geneva, 2008, 4, https://www.ilo.org/wcmsp5/groups/public/---dgreports/---
dcomm/documents/publication/wems_093479.pdf

ISTLO Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy, Geneva, 1977, 2, https://
www.ilo.org/wemspS/groups/public/---ed_emp/---emp_ent/---multi/documents/publication/wems_094386.
pdf
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promotional instrument and is therefore not subject to a complaints-based
mechanism. Thus, despite the mandatory nature of the core labor standards it
contains, the Declaration as a voluntary instrument refers to what the MNEs
“should do”, rather than using a more mandatory language that would stress what
the MNEs “shall do”; the latter would however ensure greater consistency with
the ILO Conventions and the legal status of core labor rights as legally recognized
fundamental human rights.

Nevertheless, the MNE Declaration contributes to establishment of
appropriate grievance mechanisms throughout the world of work, as it requires
the MNEs to respect the rights of “any worker who, acting individually or
jointly with other workers, considers that he or she has grounds for a grievance
should have the right to submit such grievance without suffering any prejudice
whatsoever as a result, and to have such grievance examined pursuant to an
appropriate procedure.”'® Its Operational tools (listed in Annex II) include
among others the establishment of “national focal points” to further stakeholder
dialogue on fundamental labour rights, and an “interpretation procedure” of the
Declaration’s provisions, which is currently limited to general interpretations of
provisions of the MNE Declaration and can only be used by the representatives of
governments or national or international representatives of employers or workers.
This procedure should therefore be extended so that workers or informal groups
of workers can bring individual complaint, as the individual workers affected by
infringements of the MNE Declaration currently cannot refer to it'”.

2.3. OECD Guidelines for Multinational Enterprises

The OECD Guidelines for Multinational Enterprises represent the
recommendations on responsible business conduct made by governments of the
OECD member countries and other signatory states. They include a chapter on
human rights which is aligned with the UN Guiding Principles for Business and
Human Rights and conceive of due diligence as “the process enterprises should
carry out to identify, prevent, mitigate and account for how they address these
actual and potential adverse impacts”'® on human rights.

The Guidelines aim to ensure that the operations of enterprises are in
harmony with government policies, to strengthen the basis of mutual confidence
between enterprises and the societies in which they operate, to help improve
the foreign investment climate and to enhance the contribution to sustainable
development made by multinational enterprises. The Guidelines are part of the

1 TLO Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy, Geneva 2022,
18,https://www.ilo.org/wemspS/groups/public/---ed_emp/---emp_ent/---multi/documents/publication/
wems_094386.pdf

17 Peter Muchlinski, Promoting responsible business through the revised ILO Tripartite Declaration, Columbia FDI
perspectives - Perspectives on topical foreign direct investment issues No. 321, Columbia Centre on Sustainable
Development, New York, 2021, 2 https://ccsi.columbia.edu/sites/default/files/content/321 Perspective
Muchlinski.pdf

'8 OECD Guidelines for Multinational Enterprises, Paris, 2011, 22, https://www.oecd.org/daf/inv/mne/48004323.
pdf
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OECD Declaration on International Investment and Multinational Enterprises
the other elements of which relate to national treatment, conflicting requirements
on enterprises, and international investment incentives and disincentives'®. As
such, they provide voluntary principles and standards for responsible business
conduct consistent with applicable laws and internationally recognized standards.
However, the countries adhering to the Guidelines make a binding commitment
to implement them in accordance with the Decision of the OECD Council on the
OECD Guidelines for Multinational Enterprises.

While not legally binding, the member states of the OECD have committed
to promote the Guidelines through establishment of the National Contact Points
(NCPs), support their implementation, and provide a mediation and conciliation
platform for resolving issues and conflicts.

3. Corporate vs. human rights due diligence — a step closer to labour
rights

In a broader sense when related to activities of the corporations, due
diligence refers to all kinds of processes undertaken by companies, or by legal or
other professionals on their behalf, to identify and manage risks to their business.
It thereby can include due diligence process executed by the parties to corporate
mergers and acquisitions, or, for compliance monitoring purposes, in areas such
as anti-corruption or sanctions. Companies also resort to due diligence in order to
assess the risks of specific acts, such as employing particular individuals, making
loans, or investing in a particular sector, which have little or nothing to do with the
human rights due diligence as applied in the UNGP context. These processes of
corporate due diligence thus can be clearly distinguished from the conduct versus
human rights in their legal basis, objectives, scope, character and consequences?.

At the same time, due diligence and compliance with laws and regulations
as described above can be very complex for large multinational companies, as
the training and monitoring employees in all subsidiaries and affiliates tends
to be costly, and it is usually connected to the number and complexity of laws
and regulations the company has to comply with. For instance, to comply with
competition rules, it is essential to train salespeople in subsidiaries or local offices.
In addition, multinational companies are required to comply with the competition
rules of various jurisdictions, such as the US anti-trust laws, the EU competition
law and other local anti-trust laws and regulations of the jurisdictions in which
the companies are active?'.

1 Ibid., 13.

2 Gabrielle Holly, Claire Methven O’Brien, Human rights due diligence laws: key considerations — briefing on civil
liability for due diligence failures, The Danish Institute for Human Rights, Copenhagen, 2021, 10, https://www.hu-
manrights.dk/files/media/document/Human_rights due diligence laws - briefing on_civil liability for
due_diligence failures 2021 accessible.pdf

2! Jacques Buhart, Michinari Matsumoto, Sustainability Due Diligence in the EU: From Soft Law to Hard Law, In-
ter-Pacific Bar Association Journal, No. 108/2022, Hong Kong, 2022, 29, https://ipba.org/sites/main/media/nor-
mal/5941 TPBA December 2022 web.pdf
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Unlike general corporate “due diligence” practiced outside the human
rights context as described above, human rights due diligence focuses on
identifying risks to rights-holders — above all the workers, their rights at work and
the environment in which they live and work, rather than risks to the business. It is
therefore critical that the business engage with a range of stakeholders, including
primarily the workers as the key rights-holders, within the due diligence process,
in order to properly understand and address its human rights impacts. As stated
in the previous section, in the UNGPs human rights due diligence is a term used
to describe a cyclical (or ‘iterative’) process, through which businesses identify,
prevent, mitigate and communicate publicly about their actual and potential
adverse human rights impacts. Due diligence, in this sense, is a process by
which businesses “operationalise” the corporate responsibility to respect human
rights outlined by Pillar II of the UNGPs. The UNGPs highlight that the scale
and complexity of human rights due diligence is expected to vary according to
the size, sector, operational context, ownership and structure of a business, and
with the severity of an enterprise’s potential adverse human rights impacts?.
The responsibility to respect human rights is a standard of conduct expected of
companies, due diligence being the means to meet this responsibility.

Comparing the corporate with the standpoint of human rights due diligence,
Bonnitcha and McCorquodale notice that due diligence is normally understood
to mean different things by human rights lawyers and by businesspeople. While
human rights lawyers understand “due diligence” as a standard of conduct
required to discharge an obligation, the businesspeople normally understand
“due diligence” as a process to manage business risks®. In their critique of the
UNGP, these authors observe that the “foundational” Guiding Principles that
elaborate the meaning and scope of the corporate responsibility to respect human
rights — namely, UNGP 11, 12 and 13 — do not refer to due diligence at all. On
the contrary, Guiding Principle 11 simply states that businesses’ responsibility
to respect human rights “means that they should avoid infringing on the human
rights of others and should address adverse human rights impacts with which
they are involved”. This formulation conspicuously avoids specifying a standard
of conduct, suggesting that businesses breach their basic responsibility to respect
human rights whenever they infringe human rights, triggering a correlative
responsibility to provide a remedy®*. According to this concept, corporate human
rights due diligence described by the UNGPs embodies a substantive legal
“standard of care” owed by businesses to potential victims of harm resulting from
their acts or omissions, or those of their business partners, throughout the value
chain of the business in question. On this account, a business should be liable for
any harms it has caused to human rights itself or via business partners, unless it
can prove it performed an adequate due diligence process®.

22 Gabrielle Holly, Claire Methven O’Brien, op. cit., 10.

2 Jonathan Bonnitcha, Robert McCorquodale, The Concept of ‘Due Diligence’ in the UN Guiding Principles on Busi-
ness and Human Rights, The European Journal of International Law, Vol. 28, no. 3, Oxford, 2017, 900, https://academ-
ic.oup.com/ejil/article/28/3/899/4616670

24 Ibid. 909.

2 Gabrielle Holly, Claire Methven O’Brien, op. cit., 11.
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4. EU Corporate Sustainability Due Diligence Directive — a new
incentive for improvement of labour rights?

In the last two decades or so the countries of the Western Balkans have
mainly been driven in their policy reforms by their declared objective of full
accession to the EU membership in the foreseeable future. For a multitude of
reasons that mainly have to do with the relations with their neighbors, as well as
with the internal governance of each of these countries, the pace of accession has
been rather slow, resulting in the fact that all these countries in candidate status
are still at least several years away from full accession. Nevertheless, the sheer
perspective of accession has driven them forward for many years, but the absence
of a clear and time-bound roadmap of that process has recently taken its tool on
their eagerness to pursue the accession-oriented and much needed improvements in
all policy areas — above all those related to human rights and the rule of law. Thus,
the pace of modernization in most of these countries could clearly benefit from a
new “engine” — new impetus and incentives that would accelerate their reforms.

As stated above, the modernization in these countries and the alignment
of their national legislation with the EU Acquis has mainly been driven by the
states’ declared political objectives, somewhat supported by the interests of the
businesses in both the EU member-states and the candidate countries. However, as
the recent Covid-19 crisis underlined the significance of supply chains, prompting
the trend of “near-shoring” of supply routes closer to the EU, there are indications
that the new legislation on due diligence in supply chains might emerge as that
new source of incentives for modernization in the Western Balkans — only this
time driven by businesses at least as much as by the interested governments.

Namely, since 2021 the European Commission has been working on a new
piece of EU legislation that would impose supply chain due diligence regarding
human rights and sustainability issues to all elements of those supply chains,
including the companies and entrepreneurs based in its Western Balkan backyard.
Draft directive published on 23 February 2022 as Corporate Sustainability Due
Diligence Directive (in further text: CSDD Directive) is not a complete novelty,
as the EU had already enacted three pieces of legislation with implications to
supply chain due diligence on human rights and sustainability issues. However,
these pieces of legislation have only concerned specific industries, that is, the
mineral*® and wood?” industries, or required only large companies located in the
EU to report non-financial information, including on human rights?.

In contrast to them, the newly published proposal of the CSDD Directive
requires the companies present at the EU common market to conduct due diligence
regarding human rights and environmental issues regardless of the sector in which

26So-called the Conflict Minerals Regulation, Regulation (EU) 2017/821 of the European Parliament and of the Council
of 17 May 2017, laying down supply chain due diligence obligations for Union importers of tin, tantalum and tungsten,
their ores, and gold originating from conflict-affected and high-risk areas.

2"Regulation (EU) No 995/2010 of the European Parliament and of the Council of 20 October 2010, laying down the
obligations of operators who place timber and timber products on the market.

28 Directive 2014/95/EU of the European Parliament and of the Council of 22 October 2014, amending Directive
2013/34/EU as regards disclosure of non-financial and diversity information by certain large undertakings and groups.
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they operate. If the CSDD Directive is enacted in its existing draft format, the
companies operating commercial activities worldwide that fall into its scope will
have to monitor, in addition to their subsidiaries and affiliates, their supply chains.
In other words, it would be necessary for these companies to assess the risks of
violation of labour rights and environmental law by their suppliers. In doing so,
the companies will have to take into account all major international agreements
and conventions, EU regulations and national laws protecting human rights and
the environment. Even though the CSDD Directive refers to human rights in
general, its Annex clearly specifies that it is intended to prevent the violation of
the right to enjoy just and favorable conditions of work, including a fair wage,
a decent living, safe and healthy working conditions and reasonable limitation
of working hours in accordance with Article 7 of the International Covenant on
Economic, Social and Cultural Rights®. It explicitly refers to all fundamental
rights at work — prevention of forced labour and child labour— with emphasis on
the worst forms of child labour (direct reference to the ILO C 138 and C 182),
freedom of association and collective bargaining (direct reference to the ILO C
87 and C 98), equal treatment and occupational safety and health, which proves
that its focus is indeed on labour rights and environment protection.

The CSDD Directive aims to foster sustainable and responsible corporate
behavior throughout global value chains. For this purpose, it provides a set of
obligations for companies regarding actual and potential human rights adverse
impacts and environmental adverse impacts, with respect to their own operations,
the operations of their subsidiaries and the value chain operations carried out
by entities with whom the company has an established business relationship
(Article 1)*. In addition to that, it is intended to apply to the EU and non-EU
companies over a certain threshold® in the number of employees and turnover
primarily in certain high-risk sectors such as textiles, leather and related products
(including footwear), agriculture, forestry, fisheries (including aquaculture),
the manufacture of food products and the wholesale trade of agricultural raw
materials, live animals, wood, food and beverages; and the manufacture of
basic metal products, other non-metallic mineral products and fabricated metal
products (except machinery and equipment)*. The non-EU companies that meet
the thresholds will be required to comply with the due diligence requirements set
by the CSDD Directive, even if they do not have a subsidiary or affiliate in the EU
or their European subsidiary or affiliate is not within the scope of the Directive.

2 Annex to the proposal for a Directive of the European Parliament and of the Council on Corporate Sustainability Due
Diligence and amending Directive (EU) 2019/1937, Part I, section 1, paragraph 7, available at: https://commission.
europa.eu/system/files/2022-02/1 2 183888 annex dir susta en.pdf

30 Proposal for a Directive of the European Parliament and of the Council on Corporate Sustainability Due Dil-
igence and amending Directive (EU) 2019/1937, p. 46, available at:https://eur-lex.europa.eu/resource.
html?uri=cellar:bc4dcead-9584-11ec-b4e4-01aa75ed71a1.0001.02/DOC_1&format=PDF

31 The thresholds for EU companies are currently set at 500 employees and a net worldwide turnover of more than €150
million, or 250 employees and a net worldwide turnover of more than €40 million, at least half of which in the high-risk
sectors listed above. For non-EU companies the thresholds are a net turnover in the EU of more than €150 million; or a
net turnover in the EU of more than €40 million and at least half of the net worldwide turnover in the high-risk sectors.
32 Ibid.
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The essence of the possible impact of the CSDD Directive upon the
improvement of the state of labour rights in the EU Member states, as well
as in the EU acceding countries of the Western Balkans, lays in the extensive
requirements of labour rights and environmental due diligence it will impose
on the companies, in establishment of a threefold complaint mechanism against
the violation of labour rights, as well as in the obligation of all states concerned
to set up their national supervisory authorities to ensure the enforcement of
the Directive. The requirements from the conduct of due diligence include but
are not limited to the integration and monitoring of due diligence into national
policies; identification, prevention and mitigation of actual or potential adverse
impacts; establishment and maintenance of a complaints procedure; and public
communication on due diligence. Such an extensive list of requirements might
induce the European Commission and the EU Member states to postpone the
implementation of the Directive until 2025, as it will take a lot of capacity
building within companies and the state administrations for all these requirements
to be met. Its particular relevance for the world of work may come from a
threefold complaints procedure, which allows not only the trade unions and other
workers’ representatives representing individuals working in the value chain
concerned to file the complaints, but it also provides that right to the persons
affected (or believing to be affected) by adverse effects, as well as to the civil
society organizations active in the areas related to the value chain concerned.
Unlike the complaint mechanism enshrined in the ILO Constitution, which
yields the right to complain only to the workers” and employers’ organization,
this inclusive complaint procedure could ensure that no adverse effects to labour
rights stemming from attempts of social dumping remain unreported. Coupled
with a monitoring system by the national independent supervisory authorities
empowered to investigate on their own motions any eventual breach by a company
of the obligations provided for in the national provisions adopted pursuant to this
Directive, this could lead to an enhanced protection of a wide range of labour
rights mentioned above — not least because the national administrative authorities
will impose fines in case of non-compliance based on the company’s turnover.
The EC will set up a European Network of Supervisory Authorities which will
facilitate the cooperation of the supervisory authorities and the coordination and
alignment of regulatory, investigative sanctioning and supervisory practices.
When it comes to the companies outside the EU, the competent authority will
be that of the Member State in which the company has a branch. If the company
does not have a branch in any Member State or has branches in different Member
States, the competent authority will be that of the Member State in which the
company generates most of its net turnover in the EU (Article 17). In addition,
companies could be held liable for damages resulting from their failure to prevent
potential adverse impacts or bring actual adverse impacts to an end (Article 22).
Furthermore, non-EU companies supplying products within the EU should also
expect that European clients would ask to collaborate on their sustainability due
diligence?.

33 Buhart, Matsumoto, Sustainability Due Diligence in the EU: From Soft Law to Hard Law, 31.
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5. Possible implications of the German Law on Due Diligence in
Supply Chains on the labour rights in the region

At the national level, some European countries have already introduced
national legislation regarding human rights due diligence. However, these
national laws focus primarily on specific labour rights violations, for example,
child labour or forced labour*, or target only large national companies. As a
result, these rules have had thus far limited implications for companies outside
the EU. Nevertheless, the new German Law on Due Diligence in Supply Chains,
which has entered into force in January 2023 might have important positive effects
onto the labour rights in the Western Balkans, due to the widespread presence of
German supply chains in that region. The law is applied only to large companies*
and it includes direct and indirect suppliers down the supply chain, as well as the
affiliated enterprises in Germany and abroad over which the company exercises
a controlling influence. The company obligations in relation to indirect suppliers
involve an existence of an actual indication that suggests a possible violation of
a labour rights, i.e. a verifiable and serious information about a possible violation
at one or more indirect suppliers. In addition to that, the companies have an
obligation to terminate business relationship not only because a country has not
ratified one of the conventions listed in the annex to the law, but also (and even
more so) when there appears to be a very serious violation of labour rights, with
no other mitigating means available and no remedy through the implementation
of measures within specified time frame.

Despite the fact that the implementation of this Law has only recently
started, and although its entire implementation mechanism, including the
German competent authority’, is yet to be seen in action, the sheer relevance
of these supply chains for the functioning of many economic sectors in the
Western Balkans might have positive effects for an accelerated harmonization of
legislation and practices, especially in the private sector, with those of the EU and
Germany as its influential member state.

Conclusion

Due diligence is still a relatively new concept, with different meanings
in the business sector in comparison to its significance for the human rights
when applied by the states. It will require time to fully embed the regulations on
due diligence into the national regulations, especially when it comes to its full
and proper understanding and the development of institutions and enforcement
mechanisms to ensure its consistent implementation.

Europe appears to be more advanced in promoting this concept, be it on the
EU level or by its individual member states, not least because it may reach out to

UK Modern Slavery Act 2015.

35 The Law is applied on companies with more than 3,000 employees, but as of 1 January 2024 it will apply on all
companies with 1,000 or more employees (including temporary employment).

3¢ Federal Office for Economic Affairs and Export Control (Bundesamt fiir Wirtschaft und Ausfuhrkontrolle, BAFA).
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due diligence as the means to prevent social dumping practices by its competitors
from other parts of the world. If the EU and its member states manage to finalize
and adopt the Corporate Sustainability Due Diligence Directive it might have a
great potential to act as an important instrument in harmonization of the business
practices of the EU candidate countries with the EU regulations, and in doing so
act as catalyst in the process of accession of those countries to full membership
in the EU.
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J-p Josan Ilpomuk, *
Hayuonanen koopounamop
Ha Merynapoonama opeanuzayuja Ha mpyoom 6o Cpouja

JVIABUHHCKA AHAJTU3A BO CHHIIUPHTE
HA CHAB/IYBAKE — MOKHHUH HMILUTUHKAIIHH
BP3 TPY/IOBUTE IIPABA BO 3AIIA/IEH bAJIKAH

Ancmpakm

Texoenomo 6o6edysarse HA NPABHU AKMU 3A PeyIUparbe HA MeMeTHAma aHaIu3a 6o
cunpupume Ha cnaboysarse 60 opacasume-uienku Ha EY, kako u na nuso na EV, mooice
0a UMA 8ANCHU NOZUMUBHU UMNIUKAYUU 30 mMPyOosume npasa u 3aumumama Ha JHcu-
somuama cpeduna 6o 3anaden bankan. Temernama ananusza ne e HOGUHA U NPEMCMABY-
84 8AICEH UHCMPYMEHM 30 3aWMUMA HA YOBEKO8UMe npasd, 000eKa UCnmospemMeHo Ha-
MEmHY8a 3HAYUMETHA UHBECMUYUa HA pecypcume HA KOMRAHUUME 60 HUBHUOM 00UO
0a eu udeHmuguKysaam u ynpagysaam puzuyume 3a HUGHuom ouzuuc. Bo mpyoom ce
00jacHyea 3Haueremo u QYHKYUOHUPAFEMO HA MEeMETHAMA AHANU3d 00 2NeOHd MOoYKa
Ha Oparcagume U MeryHapoOHUme Opeanu3ayull, Kako u 00 no3uyujama Ha OusHucume.
Hcmuom ce goxycupa na npemcmojunama /Jupexmusa na EY 3a memenna ananusa 3a
KOPROPAmMuGHa 0OPIHCIUBOCN U 2EPMAHCKUOM 3aKOH 3 MEeMETHA AHAIU3A 60 CUHUUPU-
me Ha cHabOY8arse U YKAICY8a HA MONCHUME UMNIUKAYUU HA 08UE HOBU Je2UCTAMUBU
6p3 mpyoosume npasa 6o 3anaden banxaH.

Knyunu 300posu: memenna ananusa, 408eKosu npasd, KOPHROPAmMueHa 0OPAHCIUBOCHI,
CUnpUpYU Ha cHaboyearve, HeNOBONHU GIUJAHUJA.

" E-mail: protic@ilo.org
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Abstract

Work is an activity aimed at creating different values for the satisfaction of basic human
needs. However, the nature of work is changing due to technological progress and
innovation. The best example of that practice is working on digital platforms where
autonomy and subordination are mixed. In that sense, digital platforms are innovative
business models for organization and performance of work. As technology develops
much faster than law, position of this type of workers remains unregulated in most legal
systems. Therefore, digital workers are more exposed to precarious work and insecurity
regarding income which does not correspond to the universal concept of decent work.
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Introduction

The fundamental nature of work is undergoing massive transformation due
to technological progress and innovation. Therefore, digitalization is challenging
the way in which the work is traditionally organized. Instead of working in a
confined space, digital workers are enabled to perform work from any location
whenever it suits them. There is only one condition to be fulfilled, possession of
a personal computer with an open access to the Internet.! This type of work is
usually refered as a cognitive work since geographical mobility affects mental
and emotional well-being of workers. Moreover, 3D environment is making a
worker be mobile even though he or she is physically stationed. Given what has
been said the worker is changing the location within a ‘workscape’ which is a
unique name for a virtual work domain.? Therefore, internet is a virtual space
or working platform that enables connection and mutual communication. At the
time when it was created the Internet had different function which was limited to
advertising and giving publicity to vacancy positions. However, appearance of
platform work phenomenon have elevated the Internet from its status as a mere
bulletin board and incorporated it into the organization of work itself.’> Actually,
without the Internet as a digital infrastructure functioning of digital platforms
will not be possible.

Digital platforms represent the backbone of the global digital structure
that eliminates spatial and temporal boundaries.* It means that worker can deliver
his work without being limited in space or time, yet the connection with the
employer is provided through instruments for virtual collaboration.” Nowdays,
work is mostly a combination of both physical and virtual movement where
working programmes are qualified enough to engage participants in a remote
setting while maintaining contact with other colleagues.® Physical and virtual
mobility enable the worker to make contact with clients and cooperate with other
workers while simultaneously accessing the company’s resources in order to gain
insight into certain data or to obtain orders and guidelines for work.’

'"M. Houwerzijl, European Union cross-border worker mobility in light of digitalization of labour — More fragementation
underway? in: Kerstin Ahlberg, Niklas Bruun (eds.), The new foundations of labour law, Frankfurt am Main — New
York, Peter Lang, 2017, 237.

2M. Vartiainen, Mobile virtual work: Concepts, outcomes and challenges, in: J. H. E. Andriessen, M. Vartiainen (eds.),
Mobile virtual work. A new paradigm?, Berlin — Heidelberg — New York, Springer, 2006, 14.

3J. Drahokoupil, B. Fabo, The Platform Economy and the Disruption of the Employment Relationship, ETUI Policy
Brief, No. §, 2016, 1.

“In theory, this can facilitate the work-life balance, combination of work and private life moments, one of the most
felt needs by the new generations of workers. Actually, this can be labelled as a ,,sovereignty* over time for work and
time for leisure. M. L. Rodriguez Fernandez, D. Pérez del Prado, El impacto de la economia 4.0 sobre las condiciones
de trabajo y empleo. Estudio de caso en dos empresas de base tecnologica, Cuadernos de Relaciones Laborales, Vol.
36/2018, 358.

5 A. M. Cherry, A Taxonomy of Virtual Work, Georgia Law Review, Vol. 45/2011, 95.

¢ As Vartiainen correctly noted work is always done somewhere, either in a physical, virtual or mental space. M.
Vartiainen, Mobile virtual work: Concepts, outcomes and challenges, in: J. H. E. Andriessen, M.Vartiainen (eds.),
Mobile virtual work. A new paradigm?, op. cit., 31.

"Indeed, through digital infrastructure real and virual words are brought together. Ibid.
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Hence, flexibility is embedded in this bussines model since it allows
worker to decide their own working hours and location from where work will
be successfully conducted. In part of the literature this feature of digital work is
labelled as a freedom gained by the digital workers to manage their work around
their life.® Nevertheless, the possibility of working at any time is not unrestricted
considering the numbers of job offers presented on digital platform.’ In addition,
adequate jobs appear occasionally which implies that workers need to catch
the opportunity for engagement. Apart from mentioned, certain jobs must take
place in a precisely specified time in order to be in line with the user’s business
operations. Alongside this, on some platforms, the employee is not informed
in advance about the nature of work he should perform for the customer.'’ The
user’s identity is also determined by the platform, which taking all together into
account, raises the question of whether the right to decent work is warranted in
platform economy."

1. The concept of decent work

The right to work is universal human right owing to the fact that applies
to all human beings simply by virtue of their being human.'” Human rights
recognize the value of each individual and thus are devoted to safeguard human
dignity. The importance of the right to work was addressed in the 18th century
by the utopianist Proudhon who put the right to work on a pedestal following
the example of Fourier who stated that all rights without the right to work are
meaningless."” For that reason right to work is drawn as a core principle in a human
right landscape. The right to work as one of the human rights underlines the right
to work in a just and fair conditions where living wage is ensured. Accordingly,
appropriate wage rate should enable decent livelihood and individual progress.
By working, workers should provide funds for an adequate standard of living and
life worthy of human beings.!* Simply put, the realization of the right to work
means working and generating enough income for normal life.

8 Terranova describes all of the unwaged labour taking place on the Internet as a form of “fiee labor”. From the
aforementioned author’s view, freedom of work in digital economy is presribed with two meanings. One is that work
is done on a voluntary basis without coercion or pressure, while the second is that work is free in the sense that digital
platforms are exempt from payment. T. Terranova, Free Labor: Producing Culture for the Digital Economy, Social Text
63, Duke University Press, Vol. 18/2020, 47.

fakulteta u Novom Sadu, Vol. 54/2020, 454.

1T, Slee, What'’s Yours Is Mine: Against the Sharing Economy. New York. London, OR Books, 2015, 34.

1T A recent report from the European Commission establishes three types of organization of the economy, industrial from
1850 to 1970, the information economy from 1970 to 2020 and a third type the so-called artificial intelligence economy
starting from the 2010 while the end is still not in sight. M. L. Rodriguez Fernandez, D. Pérez del Prado, El impacto de
la economia 4.0 sobre las condiciones de trabajo y empleo. Estudio de caso en dos empresas de base tecnoldgica, op.
cit., 360.

12 Considering this human rights have its origin from natural rights. D. Ghai, Decent Work: Objectives and Strategies,
International Institute for Labour Studies, International Labour Office, Geneva, 2006, 40.

13S. Peri¢, Pristojan rad, doktorska disertacija, Pravni fakultet Univerziteta u Nisu, Nis, 2011, 11.

“P. A. Kaya, I. U. E. Yilmazer, The Right to Work as a Fundemantal Human Right, European Scientific Journal, Vol.
15/2019, 151.
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Right to work is fundamental and individual right universally recognized
in almost all important documents and sources of law.'> Although not the oldest
human right, but certainly the most important one, for the reason that realization
of the right to work is a prerequisite for exercising other rights.!¢ Right to work
is not an abstract concept with philosophical merit but a right with a concrete
meaning. Different authors observe different elements of the right to work. Trying
to encapsulate its content some legal experts define work as means to obtain
economic benefits and satisfy certain values.!” The right to work presupposes
freedom to choose an occupation and right to engage in paid work activity.

Theright to work is usually defined as a right which fulfills the content of the
employment relationship. Producing enough income and developing personality
through work are main reasons for entering into employment relationship. In part
of the literature work is reduced to gainful and productive work that provides
means of subsistence for worker and his family members.'® Besides being central
channel to get means of sustenance (instructive function) work is a source of
self-realization of the individual (intristic function).!” Work should have qualities
of being both satisfactory and inclusionary. Several theorists emphasize that
work serves in parallel to obtain the wherewithal and to connect the individual
to society.’ As the right to work is a complex right, different approaches can be
used in the analysis of the relevant faces of the right to work as a human right.

In a broad sense, right to work includes multiple guarantees starting
from the right to voluntarily engage in work, stability and job security at work
including decent wage, the right to protection against unfair dismissal, the right
to benefit from union rights and freedoms.?' The goal of the right to work is not to

' Elements of decent work have been developed to a certain extent through the Universal Declaration of Human Rights.
In this international instrument right to work is promulgated in the following way: ,,Everyone who works has the right
to just and favourable remuneration ensuring for himself and his family an existence worthy of human dignity, and
supplemented, if necessary, by other means of social protection®. Universal Declaration of Human Rights, adopted
and proclaimed by General Assembly Resolution 217 A(III) of 10 December 1948, art. 23. Similar wording is used in
the European Pillar of Social Rights where is highlighted that “regardless of the type and duration of the employment
relationship, workers have the right to fair and equal treatment regarding working conditions and access to social
protection.” Principle 5 of the European Pillar of Social Rights.

1 This feature of the right to work affected George’s opinion to consider right to work as a derived right. In that sense,
right to work derives from different rights depending on the context, such as the right to life, the right to development
and the right to respect. In the first example, the connection between the right to work and the right to life is built on
the fact that bulk of people need to work to satisfy basic needs. R. T. De George, The Right to Work: Law and Ideology,
Valparaiso University Law Review, Vol. 19/1984, 17.

1"N. Bueno, From the right to work to freedom from work: introduction to the human economy, International Journal of
Comparative Labour Law and Industrial Relations, Vol. 33/2017, 463; D. F. Frey, G. MacNaughton, A Human Rights
Lens on Full Employment and Decent Work in the 2030 Sustainable Development Agenda, Journal of Workplace Rights,
Vol. 13 /2016, 1.

8P, Jovanovi¢, Kompleksnost sadrZine i prava na rad, Radno i socijalno pravo, br. 1/2012, 16.

Lj. Kovadevi¢, Zasnivanje radnog odnosa, Pravni fakultet Univerziteta u Beogradu, Beograd, 2021, 158.

2 D. L. Blustein, E. I. Lysova, R D. Duffy, Understanding Decent Work and Meaningful Work, Annual Review of
Organizational Psychology and Organizational Behavior, Vol. 10/2023, 290.

LA, S. Gutterman, The Human Right to Work, 2022, 3, https://deliverypdf.ssrn.com/delivery.php?ID=5630061100270

83016080080096105067110102013067092070087126001108100017080077076116113099122116002019025028004
08310911501908806612603201303203909500511411202308200009505703900309007012006412402610507612310

6072001021002125117079008126070006027022105009126& EXT=pdf&INDEX=TRUE
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provide financial resources for mere survival but to be the guarantee for individual
development and social inclusion. Those characteristics of the right to work gave
the most important international organization in the field of work impetus for
building the new concept of decent work.??> Decent work as such covers several
fields and important issues for realizing human rights in the sphere of work. It
reflects basic workplace conditions, meaningful activity and decent income.

Indeed, the concept of decent work makes it possible to perceive different
dimensions of work through a single framework. Substantively, the decent work
paradigm summarizes the goals of labour law through one concept. Still the
concept of decent work is not only related to the working environment, it rather
represents the aspiration of society to create conditions for decent life for all
its members.” Moreover, decent work is a foundation for worldwide peace and
social welfare. It that sense, the notion of decent work should not be reduced
to working organizations or companies. More than twenty years since it was
first announced in the report of the International Labour Organization Director -
General, the concept of decent work remains pivotal for building a better life in
changing social and economic environment.* Despite the fact that it exists for
decades, clear contour of that concept has not been shaped.

Realization of the right to decent work means building a productive
workplace where workers can earn a decent salary and where they are provided
with appropriate social protection. In decent work lies the requirement for
employers to treat workers with respect at work.” Decent work presupposes
employment which allows individual progress, mutual respect and understanding.
Accordingly, ,,decent work is a job that respects one’s working hours, personal
space and personal integrity [...]. Since work takes place at a workplace in
general, the creation of a decent workplace can go a long way in ensuring decent
work provision“.* In that regard, decent work was envisaged as a productive
workplace where workers can earn a decent salary and where they are provided
with appropriate social protection. In addition, employment prospects should
exist for everyone who is looking for a job. It is necessary to cumulatively fulfill
both qualitative and quantitative requirements - from equal opportunities for
employment to dignity at work.?” Also, it is important to keep in mind that the
concept of decent work has a universal character, covering all forms and types of
work. In light of the mentioned, the concept of decent work applies to platform
work along with standard forms of employment.

21fwe dive deeper, decent work has four strategic components that are not new to the International Labour Organization:
promotion of rights at work, employment, social protection and social dialogue. It follows that the International Labour
Organization combines innovation and tradition in its work especially when it comes to employment related affairs. E.
Senghaas-Knobloch, ,, Decent Work* — eine weltweite Agenda fiir Forschung und Politik, op. cit., 15.

2 Ibid.

241j. Kovacevi¢, Zasnivanje radnog odnosa, op. cit., 158.

2 Work being an integral part of human life, decent work is a necessity to maintain this sense of fulfilment, dignity
and well-being of an individual®“. E. Dermine, The right to Work: A justification for Welfare-to-Work?, 11, https://www.
academia.edu/39818520/The Right to Work a Justification for Welfare to Work

26 Ibid., 13-14.

778, Perié, op. cit., 37.
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Interpreting the right to work as a right to decent work means using a
comprehensive approach. Moreover, the right to decent work may be considered
as comprehensive in its nature because it entails a multitude of standards and
principles which are created in order to protect employees and strengthen their
position in the labour market. In that sense decent work should contribute to
personal prosperity, spiritual advancement and progress.?® Practically, decent work
integrates international labour standards and basic human rights (fundamental
principles and rights at work).”” A specific form of exercising the right to work
takes place on internet platforms through the performance of work on the Internet.
In this study the position of workers on digital platforms is scrutinized through
the elements of decent work. This is particularly due to the reason that work
in the platform economy has been characterized as precarious work which is
opposite to decent work.

2. Characteristics of digital platform work

Working on digital platforms is certainly one of the most discussed
topics in law and beyond. The reason for such interest is multiple, starting from
conceptualization problems, the number and structure of digital platforms to
importance of platform economy and negative and positive characteristics of
platform work.*® Therefore, so many in depth and methodical researches are
conducted but still there are many thorny questions regarding legal position of
digital platforms and legal status of platform workers. Are companies registered
as digital platforms intermediaries or employers in the traditional sense who are
operating under alias breaking in that manner labour law regulation? Are workers
on the platform employees or self-employees or something in between? Before
addressing those questions in order to find adequate answers it is necessary to
look at the characteristics of platform work.

Digital platforms are online services that provide a digital environment
where interactions between service provider and client can take place. Figuratively
speaking, digital platforms and users appear as a set of building blocks, while the
internet is the glue holding the blocks together.’! Further on, digital platforms
are capable to procreate original solutions. This capacity of digital platforms has
been neatly explained under the theory of generativity. Generativity is a system’s

2N. Nizami, N. Prasad, Decent work: Concept, Theory and Measurement, Singapure, Palgrave Macmillan, 2017, 13.
2 8. Perié, op. cit., 12.

0 Interest that exists in legal doctrine is indisputable and in goes so far that some authors point to a new branch of law
dedicated to the principles of the digital platforms. For the time being, the platform law as such does not exist, however,
positive disciplines such as labour law, competition law, date law etc. may apply to regulate the legal relations that
arise in platform economy. On the other hand, public warning was issued that current norms are not ,,equipped enough*
to adequately respond to the challenges of the digital age. In fact, because not all answers can be found in the present
legislation this has been named as a ,,disruption of the contemporary legal system. It is interesting to note that digital
platforms produce ambivalent effects on the economy as well, leading to the so-called ,creative destruction®. Namely,
the phrase ,,creative destruction was popularized by Austrian economist Joseph Schumpeter who was inspired by
Marxist ideology. O. Lobel, Law of the Platform, Minnesota Law Review, Vol. 101/2016, 142 et seq.

31 Ibid., 94.
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capacity to create new outcomes by including abundant audience. For instance,
»the generativity of crowdsourcing platforms enables them to produce new
solutions to challenging problems based on the diversity of contributions from
a large number of participants“.*> This definition emphasizes the technological
aspect of digital platforms asserting that digital platforms represent cutting edge
transactional tools where technology inventors and end-users intersect.

Although technology represents an essential condition for digital platforms
existence, this form of work is designed to facilitate interaction between interested
parties. Therefore, digital platform is a virtual place where platform operator
and different stakeholders, like managers, employees, suppliers, customers,
converge.”® Hence, the main goal of their existence is to bring constituents
together in order to achieve common aspirations. In light of the above mentioned,
digital work platforms are web-based business models that facilitate connections
between employees and employers by using sophisticated matching algorithms.
This further means that the platforms are operating online and that the Internet
is allowing them to connect a large number of people around the world. Because
of that, digital platforms are most often defined as internet providers that match
supply and demand through an automated system. According to the most
common view, working platforms are ,,digital networks that coordinate labour
service transactions in an algorithmic way“.** Moreover, they create the so-called
network effects which can simply be explained as a phenomenon when value
of the platform grows with the enlargement of the platform users. For example,
crowdsourcing platforms gather a bulk of people who are performing piecework
for users. Hence, platforms engage the crowd through open competition to
execute work in exchange for monetary compensation.

Web-based (crowdworking) platforms are the most popular type of
platforms, next to location-based applications. The name ,,crowdwork* comes
from the fact that the services traditionally performed by one worker are
entrusted to the multitude of workers who perform micro tasks which are part
of a wider process of organization of the employer’s business.*® As described,
»the contractual scheme allows the engagement of ’a large, distributed, global
labor pool of remote workers’ to whom tasks can be commissioned®.*® In short,
companies are calling for outside ,,legions* willing to perform fraction of the
service. Fragmentation of work in small units occurs on this type of platform as
a part of productive decentralization where tasks are distributed to the indefinite

32 A. Asadullah, 1. Faik, A. Kankanhalli, Digital Platforms: A Review and Future Directions, 2018, 2,
https://www.researchgate.net/publication/327971665 Digital Platforms A Review and Future Directions

3R. Moro-Visconti, Corporate governance, digital platforms, and network theory: information and risk-return sharing
of connected stakeholders, 2020, 180,
https://www.morovisconti.com/wp/wp-content/uploads/2021/01/MC2020.2_ 9 MORO_VISCONTI.pdf

1. Sabanova, D. Badoi, Online Platforms & Platform Work: The Complex European landscape, Friedrich-Ebert-
Stiftung, 2022, 2-3.

3Lj. Kovacevi¢, Zasnivanje radnog odnosa, op. cit., 108.

36M.-C. Escande-Varniol, The legal framework for digital platform work,
https://publications.jrc.ec.europa.eu/repository/handle/JRC112243, 38.
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number of people in the form of an appeal or call.’” This approach favors
employers who can recruit workers without any obligations towards them and
without administrative costs.

Furthermore, these workers are dispersed globally and available for work
round the clock. In other words, it means that platforms are deluged with diffuse
workforce. A large number of people ready to work lowers the price of labour
which puts workers in an unfavorable position. In this case, workers do not have
direct contact with the clients but they present and submit to them the results
of the work. By contrast, work on demand via platform functions on a different
basis. Namely, the work is carried out in a certain geographical area, while the
internet app is inter-mediator.*® As the digital platform appears as an intermediary,
its position is additionally strengthened by the unilaterally constituted policy
principle that the cooperation between the client and the worker takes place
exclusively through the platform.

When it comes to location-based applications it is important to mention
that work is performed at the user’s request and in-person. The platform title
,on demand* is used because the contracting is carried out at the exact moment
in which the demand or request for the service is made. This does not mean
that the relationship is created by virtue of the personality of the other party. In
this regard, personal characteristics of the worker are not relevant but what does
matter is the nature of the service provided.*

In addition, the outlines of managerial authority of both platform and users
are discernible, although the relationship is not regulated by the employment
contract. In order to be able to use the services of the platform, the worker must
register on a digital platform i.e. give online consent to terms and conditions and
privacy policies unilaterally formulated by the platform. In fact, access to the
terms of use on a website is a prerequisite for installing the software package.*
Therefore, policy details are given in an electronic form in a contract document
better known as a clickwrap. The name “click-wrap” is given to this contract for
the reason that it is always concluded online by clicking on the website or specific
link asserting working conditions proposed in that way.*' Consequently, legal
rights, obligations and responsibilities are not clearly stated and formulated. Yet,
the creation of virtual currency that is used for registration payment on an internet
platform is against good business practice. Applying for a job and activating an

3 The strategy of breaking down tasks into small units that can be assigned to geographically dispersed and unskilled
workers marks a return to Taylorist principles of organizing industrial processes but now under the veil of digitalization.
B. Urdarevi¢, Pruzanje usluga putem masovnog rada (crowdwork), u: D. Vujisi¢ (ur.) Usluge i viadavina prava,
Kragujevac, Pravni fakultet Univerziteta u Kragujeveu, 2021, 459 et seq.

3 Namely, digital working platforms are grouped depending inter alia on the place and way of performing work, nature
of assignments, payment methods, platform management styles. For the full list of criteria used for taxonomy see I.
Sabanova, D. Badoi, Online Platforms & Platform Work: The Complex European landscape, op. cit., 9.

3. Prassl, M. Risak, Uber, TaskRabbit & Co: Platforms as employers? Rethinking labour law of crowdwork, in: K.
Ahlberg, N. Bruun (eds.), The new foundations of labour law, Frankfurt am Main — New York, Peter Lang, 2017, 123.

“ Ibid.

#'M. Dragicevi¢, Problem kvalifikacija i radnopravne zastite digitalnih radnika, Zbornik radova Pravnog fakulteta u
Nisu, br. 2021, 150.
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account may cost a few tokens which can be obtained for free during the first
application, but which in every next round are awarded based on the assessment
of working results.** Furthermore, clickwrap agreements usually contain clauses
according to which the platform is released from any responsibility for damage
caused not only to third parties, but also to workers during the performance of
their tasks.

Accordingly, workers make available their working skills to potential
clients through digital platform.* On one side are workers who are offering
their labour while on the other side are companies or individuals looking for
labour. Platform work, also known as gig work,* is seen as a hybrid model of
working engagement due to the lack of a bipolar structure of the employment
relationship.* The collaborative economy involves three categories of agents: 1)
service providers who share assets, resources, time and/or competencies — they
can be individuals who offer services on occasional basis (“peers®) or service
providers acting on behalf of professional title (,,professional service providers®);
2) service users; and 3) intermediaries (“collaborative platforms®) that connect
providers with users and facilitate transactions between them.*

Basically, two-sided relationship has been replaced with mulitilateral
structure where the position is taken by the digital platform, the service provider
and the service user.”’” Nevertheless, digital platforms are not doing agency job
for free just to help employees to find a job, instead they are charging a high
commission for it. The commission that the platform takes can be determined
percentage wise or according to a scaling system depending on the value of the
project.”® This is a general overview, but hypothetically connection service can be
offered free of charge, on a cost-shared basis, or for remuneration. Therefore, in
order to see the impact of platforms on modern business is necessary to evaluate
if platform sets the final price that must be paid by beneficiaries of their service.
We should not lose sight of the fact that the appearance of decentralized exchange
through the network channels can affect the whole economy by changing roles
and share in global revenue since digital platforms emerge as a new player and a
competitor to traditional companies.

1. Sabanova, D. Badoi, Online Platforms & Platform Work: The Complex European landscape, op. cit., 5.

# There is a risk that these activities will not be characterized as work, due to the frequent use of other categories for
explanation such as “gigs”, “tasks”, “favours”, “services”, “rides” etc. J. Prassl, M. Risak, Uber, TaskRabbit & Co:
Platforms as employers? Rethinking labour law of crowdwork, op. cit., 124.

# Namely, gig work is widely used as a syonymo for platform work. The term ,,gig“ is a slang word for short-term
music arrangements. S. Stojkovi¢ Zlatanovi¢, I. Ostoji¢, Labour law status of platform workers — between autonomy
and subordination, in: Collection of papers from the second International Scientific Conference Regional Law Review,
Belgrade, Osijek, Institute of Comparative Law, Josip Juraj Strossmayer, University Faculty of Law, 2021, 271.

# M. Dragicevi¢, Problem kvalifikacija i radnopravne zastite digitalnih radnika, Zbornik radova Pravnog fakulteta u
Nisu, op. cit., 51.

7. Dori¢, Collaborative economy at the level of the European Union: state and perspectives, Journal of Engineering
Management and Competitiveness, Vol. 11/2021, 138.

7S. Stojkovi¢ Zlatanovi¢, 1. Ostoji¢, Labour law status of platform workers — between autonomy and subordination,
op. cit., 273.

“E. Kovacs, Regulatory Techniques for ‘Virtual Workers’, Hungarian Labour Law E-Journal, Vol. 4/2017, 13.
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Briefly, there are three main features of platform work: the digitization and
ensuing dematerialization of the supplier of goods or services; the technological
capacity to immediately put the applicant of a good or service in contact with a
potential group of suppliers and the delegation of business decisions to computer
programs.® In sum, the essential elements of platform work are the following
ones: use of digital technology for collaboration; cooperation takes place between
at least three participants; wage work is contracted out, and executed through or
on platform depending on the type of service.*

3. Are digital platform workers workers?

When it comes to platform work it is not easy to decide whether a
person is an employee or not. Lack of certainty in determining legal position
of digital workers comes from factual and nominal dissonance.”' In most cases
digital platforms demand from workers to register as self-employed in order to
access the platform.> In such a manner platform are distancing themselves from
being classified as an employer to that relationship. Hence, platform workers are
required to explicitly nominate themselves as self-employed thus to waive their
employment rights. Also, management of the companies which directs them have
made all the effort to present activities of the platforms in a way that platforms
only connect two or more persons for commercial purposes.

From a historical perspective, labor law systems have privileged
subordinate labour as a subject of protection, while in cases of independent work
civil or commercial law were applied thus creating a binary division between an
employee and a self-employed person or independent contractor.*® In other words,
the need to differentiate dependent work from independent work is determined
by the need to form the circle of persons who deserve labour law protection.
Namely, employees are subordinate to the employer from whom they receive
instructions and guidelines for work. On the contrary, self-employed person has a
chance to make a profit conducting a bussiness in a personal capacity and taking
care of its own interests without legal intervention for protection of its positon. In
fact, the extreme flexibility in the use of labour and the transfer of risk from the
company to the service provider through the use of the figure of the self-employed
has become a reality for a large part of the workforce that goes far beyond the
platform economy.> Indeed, one of the problems that self-employed workers

#1. Beltran De Heredia Ruiz, Economia de las plataformas (platform economy) y contrato de trabajo, En: Josep de
Quintana Pellicer, Mar Miron Hernandez, Francisco Pérez Duran (dir.), XXIX Jornades Catalanes de Dret Social: Noves
Tecnologies i relacions laborals, (2a edici6 revisada i actualitzada), 2019, 8.

50T, Sabanova, D. Badoi, Online Platforms & Platform Work: The Complex European landscape, op. cit., 3.

S'The fact that the platforms call their workers by different names (drivers, partners, turkers etc.) further contributes to
this confusion. E. Kovacs, Regulatory Techniques for ‘Virtual Workers’, op. cit., 3.

52J. M. Quirke, K. Winder, Defining the employment relationship in the platform economy — independent contractor,
workers or employees?, Irish Judical Studies Journal, Vol. 5/2021, 49 et seq.

33K. Naumowicz, Some remarks to the legal status of platform workers in the light of the latest European jurisprudence,
Studies on Labour and Social Policy, Vol. 28/2021, 178.

% Another name for platform economy is the economy 1099 — the number 1099 identifies in the American tax system a
series of modules related to income that does not come from subordinate work.
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encounter is their lack of protection in terms of social security compared to their
worker counterparts. As already flagged above, self-employment lies outside the
typical framework of the employment contract since the person works for his/
her own account and bears the business risk. On the other hand, employees ,,are
well protected and taken care of in terms of unemployment benefits, disability
benefits, pension benefits, opportunities for on the job training, protection against
employers’ capriciousness or even unfairness, etc.*

Hence, labour law confers rights to employees while other categories such
as self-employees are beyond its scope. However, the development of technology
has led to the disruption of that division creating intermediate categories that are in
halfway of independent and subordinate work. The best example of this business
practice are workers on digital platforms who enjoy a certain degree of work
autonomy albeit platform issues orders, controls work and imposes sanctions.
However, digital platform exercises managerial and disciplinary powers in an
unconventional way that is using special programs for distribution of working
assignments among workers and algorithmic systems for work control and
evaluation.*

These new forms of work deviate from the standard employment
relationship where the employee makes work skills available, while the employer
collects revenue and provides the means for work. Due to the interweaving
of the elements of subordination and independence, typical employment
relationship governed by the employment contract is losing a traditional role
of being fundamental basis for performance of paid work.”” Regarding this,
outsourcing and crowdsourcing as a specific type of digital outsourcing can
create a significant difficulties when it comes to identifying the contracting
parties, namely, the employer and the employee, and their corresponding rights
and duties.’® Academics, judges, public policy makers and legislators, have faced
the conceptual challenge of understanding the relationship between workers,
digital work platforms and users. In fact, it becomes even more complicated to
determine legal status of platform workers concerning in situ platforms where
workers are owners of means of work.

In some cases it has been found that a private contract is in fact the
conceptual instrument that best captures the reality of the relationship between
the worker and the platform. Namely, the particularities of platform work which
cast doubt on the note of subordination are the following: the worker’s ability to
specify the moment to execute the service and the power to reject the tasks as
well as the number of them. There is a small number of platforms where workers

55S. Liebman, Employment situations and workers’ protection, https://ilo.org/wemsp5/groups/public/---ed_dialogue/---
dialogue/documents/genericdocument/wems_205366.pdf

56D. Bozi¢i¢, Ostvarivanje i zastita prava na rad u digitalnoj ekonomiji, doktorska disertacija, Novi Sad, Pravni fakultet
Univerziteta u Novom Sadu, 2021, 260.

578. Stojkovi¢ Zlatanovi¢, I. Ostojic¢, Labour law status of platform workers — between autonomy and subordination, op.
cit., 270; 1. Sabanova, D. Badoi, Online Platforms & Platform Work: The Complex European landscape, op. cit., 15.

58 European Economic and Social Committee, The definition of worker in the platform economy: Exploring workers’
risks and regulatory solutions, https://www.eesc.europa.eu/sites/default/files/files/qe-05-21-286-en-n_0.pdf
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predetermine the total number of working hours or negotiate with the platform
about working conditions before establishing a legal relationship. Nevertheless,
the right to refusal is limited taking into account the consequences it produces on
workers such as lower rating or account deactivation at worst. Hence, worker’s
rejection can lead to temporary suspension or definitive disconnection from the
platform. Further on, activation of the right to refusal diminishes access to better-
paid jobs or leads to the loss of bonuses. In addition, giving up in doing a task
may result in a more severe sanction imposed to workers like financial penalty. In
accordance with introduced business policies, platforms exclude the possibility
of choosing tasks by workers, instead tasks are automatically assigned to persons
who are registered on the platform and marked as active.

On the other hand, the companies that manage the platforms define
their position differently as mere intermediaries carrying out auxiliary activities
while providing an assistance to the main service provider. However, the legal
qualification given to specific relationship can not prevail over the actual state
of affairs.* In the judicial practice of certain countries, the need for distinction
between platforms that function as mere intermediaries and those who actually
work as providers of basic services, is emphasized. Having this in mind, it is
necessary to look at the working conditions, legal duties of parties involved
and the level of authority exercised by the platform in relation to workers. For
instance, the contracting of additional obligations and rights speaks in favor of
the qualification of relationship between the platform and the employer as an
employment relationship, in particular if the worker has to follow a predetermined
work schedule, if his or her work is controlled as well as he or she receives
mandatory instructions for the service provision.

Regrettably, the broad panorama of theoretical and judicial interpretation
of the work through platforms is offered. On a global scale, it has been indicated
by international organizations how significant is the determination of the
legal status of platform workers.®® Instead of getting clear answer whether the
platform worker is a worker, several proposals are offered as a solution to this
very controversial issue such as introduction of a new conceptual category
which combines autonomy and subordination, extension of the subjective scope
of labour law and building a different perspective in looking at the concept of
employer. It is precisely the elasticity of the concept of the employer that will
allow its adaptation to the ,,social reality of the time“.®! Before creation of the
digital platform the concept of employer was flexible enough to adapt to new
professions and new economic realities without the need for changes. However,
after the emergence of the digital platform business model it becomes necessity

*To be more precise, ,,the identification of platform work as a form of employment requires that we assess not only
whether someone has done some work via platforms on a particular reference period, but also the regularity, intensity
and significance of that work®. /bid., 16.

89M. Dragicevi¢, Problem kvalifikacija i radnopravne zastite digitalnih radnika, Zbornik radova Pravnog fakulteta u
Nisu, op.cit., 55.

ST, Beltran De Heredia Ruiz, Economia de las platlaformas (platform economy) y contrato de trabajo, op. cit., 10.
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to create different legal and instrumental frameworks.®* Taken together, it means
creation of alternative institutions in labour law field. Yet before launching into
creation of new labour law institutions or remodeling of the existing ones, it
is convenient to know in depth what is happening in the organizational and
functional reality of the digital platforms.

4. Challenges of applying decent work concept to digital platform
workers

Namely, labor law emerged as a way to ,,resolve* the conflict between the
parties with the aim to reach subsequent objectives: the dignity of human work
and the rights of workers to have decent working condition in terms of working
hours and rest periods, remuneration, health and safety at work; the protection of
the weaker party against abuses and misconduct of the stronger party; balancing
inequality of the power of negotiation between the employer and the employee
and ascension of social values in the world of work. These objectives of labour
law are firmly confirmed in decent work concept.®® Interesting observation to
this topic was given by group of authors who noted that far more emphasis is
placed on whether digitization will lead to job losses while less attention is paid
to whether technology development will create new jobs and whether they will
be decent.*

Curiously enough, the time of the emergence of platform work overlaps
with the construction of the architecture of dignified work. Although platform
work has advantages in terms of new working opportunities and greater flexibility,
it poses an unprecedented challenge to the decent work agenda. In other words,
,»the growth in the platform economy and platform work represents an opportunity
for job creation and more flexible organization of production processes, but also
a challenge in terms of fair competition among enterprises and achieving levels
of employment protection and social protection for workers which are consistent
with decent work standards and the international labour norms.“®> Namely,
platform work has a hallmark (IT applications, algorithmic management) that
place the workers in a difficult economic and social position without basic human
rights and special legal entitlements. According to the available data, the platform
economy is growing rapidly, which indicates the need for legal intervention in
order to provide a minimum of protection. Therefore, it is highly important to
ensure that platform workers have adequate social security coverage.

Platform workers are a large subset of people generating income through
platforms which are defined as a set of digital resources including services

82 A. Todoli Signes, Plataformas digitales y concepto de trabajador: una propuesta de interpretacion finalista, Lan
Harremanak, Vol. 41/2019, 19.

8N. Rebelo Dos Santos, C. Cabo-Leitao, Human needs, human life and decent work, In: C. Bagusat, W. J. F. Keenan,
C. Sedmak (eds), Decent work and unemployment, Wien — Berlin — Munster, Lit Verlag, 2010, 56.

% A. Todoli Signes, Plataformas digitales y concepto de trabajador: una propuesta de interpretacion finalista, op. cit., 14.
% International Labour Organization, Decent work in the platform economy - Reference document for the Meeting of
experts on decent work in the platform economy, Geneva, 2022, 5.
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and content that manage value creating interactions between consumers and
individual service-providing workers.®® These workers do not establish long-
term relationships with the platform, instead they form an instant relationship
which does not enter the regulatory field. On average, the risk of digital platform
workers finding themselves in a situation of poverty is two to three times higher
than in the case of permanent or full-time employees.®” Analyzing crowdwork
and others forms of non-standard work, group of authors stated that despite the
material and non-monetary values that platform workers create on the market
as a whole and for the client in particular, compensation for the work is meager,
irregular and unpredictable. From this perspective, digital platform workers are
unprotected and exposed to a bad treatment since they are misclassified and
stripped of their rights.®® Consequently, the whole range of labour rights both
individual and collective guaranteed to subordinate workers are denied to them.
It further means that companies are mostly with scant regard for
economic stability, happiness and welfare of platform workers. Given that,
platform workers are fighting to get fair treatment and proper level of protection.
Having in mind that platform workers face a higher risk of precarity in terms
of income, exact legislative solution might require some adaptations to fit the
specific characteristics of platform work.” A difficult financial situation may
compel individuals to work on digital platforms so freedom, whether to work
or not intrinsically, does not exist. The possibility of negotiating the amount of
compensation that employees receive is excluded. Payment rates are set mostly by
the client, rarely by the platform management and almost never by the employee.
As illustrated, ,,workers must manage unpredictable income streams, and they
work without the standard labour protections of an employment relationship®.”
Digital platforms have brought great changes in the way work is
organized. In spite of the benefits of digitalization in relation to the freedom of
workers with respect to its working schedule there are problems regarding time
off which can not be used for private activities because workers are not officially
disconnected from the platform. In the same way, there is an effect of “erasing”
or dilution of the borders between the time dedicated to work, leisure and/or

7R. Heeks, M. Graham, P. Mungai, J.P. Van Belle, J. Woodcock, Systematic Evaluation of Platform Work Against
Decent Work Standards: Development of a New Framework and Application in the Global South, Manchester Centre
for Digital Development Working Paper No. 85, Manchester, Centre for Digital Development Global Development
Institute, SEED, 2020, 4.

68 JBecause digital platform workers are usually classified as self-employed or independent contractors, they are
devoid of the fundamental rights and protection accessed by dependent employees, such as overtime compensation,
minimum wage, social security, paid leave, and the ability to engage in collective action®. Y. Xu, D. Liu, Decent work
for digital platform workers: A preliminary survey in Beijing, Digital Law Journal, Vol. 2/2021, 49.

1t is a scandalous promotion resorted to by certain platforms presenting platform work as a conscious and desired
renunciation of boring jobs and long sleep with a cynical and clear message ,,nothing can trample your soul like secure
earnings“. R. Heeks, M. Graham, P. Mungai, J.P. Van Belle, J. Woodcock, Systematic Evaluation of Platform Work
Against Decent Work Standards: Development of a New Framework and Application in the Global South, op. cit., 15.
0 J. Berg, M. Furrer, E. Harmon, U. Rani, M. S. Silberman, Digital labour platforms and the future of work: Towards
decent work in the online world, International Labour Office, Geneva, 2018, 18.

191




Tijana Kovacevic, Decent work for digital platform workers — myth or reality?

care.”! Unfortunately, platform workers are dealing with substantial decent work
deficits since they do not have regular working hours. Namely, the concept of
decent work was launched with the aim of opposing unfavorable trends in terms
of poor working conditions, devaluation of human labour and dehumanization of
working processes. To conclude, desire of the International Labour Organisation
to create a dignified working environment in all professions and activities is
evidenced by the catchphrase decent ,,digiwork®.”

Conclusion

The popularity of digital work reached its peak during the pandemic
caused by the covid virus when building on-line workyng style was vital to reduce
personal contact on a daily basis. In that sense, remote work was seen as the best
strategy to avoid decline in employment dynamism while protecting human life.
For that reason, working through digital platforms is represented as a flexible
tool for creating new working opportunities. It is important to bear in mind that
in reality a smaller number of workers enjoy the benefits of flexibilization, while
the majority of them are working through the platforms because they can not
find other job. It further means that platform work brings numerous advantages
to employers, while putting employees in a difficult socio-economic position.
Namely, employment costs are avoided as well as fluctuations in the labor market,
since a sufficient number of individuals are ready to work at platform’s request
or user’s demand. Moreover, instead of employers spending time finding skilled
workers the key feature of this model is that employees will find them. This is
mostly apparent when it comes to crowdsourcing platforms where vast number
of individuals as an active workforce stand at the platform’s disposal.

Onthe one side there is a diffuse manpower registered on the crowdsourcing
platform, while on the other side are one or more users of labour. Thus, on
platform is not possible to establish tradicional employment relationship taking
into account the number of participants: the digital work platform, the worker
and the service user. Taking into account the fact that platforms have rarefied
organisational structure it is not easy to determine who are the parties to the sui
generis contract of employment. Being the unique case in labour law field it is
of core importance to examine and reshape the existing legal categories in order
to find the best possible solution. Since the notion of digital platform is lacking
conceptual clarity, doctrinal viewpoints supporting limitation or exclusion of
the labor law principles to platform relations are not acceptable. Without clear
boundaries of the concept of digital work platform, labour law categories, such
as employment contract, worker, employer, should be applicable.

"' A. Todoli Signes, Plataformas digitales y concepto de trabajador: una propuesta de interpretacion finalista, op. cit., 14.
2K. Naumowicz, Some remarks to the legal status of platform workers in the light of the latest European jurisprudence,
op. cit., 178.
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Anexcanoap lllonos, IIpasna 3auwmuma Ha pabomuuxom
nopaou He3akoHumo npepacnopedysarve Ha 0py2o pabomHo mecmo

Bosen

[IpaBoTO Ha paboTa u mpaBara o1 pabOTEH OJHOC craraaT BO OCHOBHUTE
c1000IM W TpaBa Ha YOBEKOT M I'paraHUHOT TapaHTHpPaHU CO YCTaBOT Ha Pe-
nyonuka CeBepHa Makenonuja'. M Ha MeryHapoJIeH IUiaH, mpasara oj] paboTeH
OIHOC Ipunaraar Ha KOpITyCOT Ha OCHOBHM YOBEKOBHU IIPpaBa COAP>KaHU BO Opoj-
HU JokyMeHTH Ha OpraHu3zaiujara Ha oOeIWHETUTEe Hanuu U MeryHapoaHara
opranusaija Ha Tpyaotr>. Cekako, 3a Toa 0CTOjaT UCTOPUCKH IPUIMHU KOU H3-
BHpaaT MHOTY OJJaMHa, CO 3allOYHYBa-ETO HAa MPBaTa MHYCTPHCKA PEBOIYIIH]ja
BO BTOpaTa moyioBMHa Ha 18-tHoT Bek’. Ilo BTropara MHIyCTPHCKAa PEBOJYIHja
KOja Cce CIIy4H BO BTOpaTa IMoJIoBHHA Ha 19-THOT Bek M TpeTaTta Koja HacTaHa BO
BTOpaTa MoyioBMHA 071 20-THOT BEK, BO MOMEHTOB, CBETOT ja JKMBEE UETBpTATa
WHYCTPHUCKA PEBOIYIIH]ja, IPEIU3BUKAHA O paluIHaTa TUTHTAN3allija Ha UH-
JTYCTPUCKUTE ¥ BOOIILITO, HA TPYAOBUTE Mporecu. Toa camo o cebe roBopu Jexa
KOTa € BO Ipallame HHIYCTpHjaTa ¥ ma3apHaTa PO yKTHBHOCT, YOBEIITBOTO BO-
OMIITO HE cTOM BO MecTo. Cenak, ()akTOT LITO OMIUTECTBOTO KOHTUHYHUPAHO €
HCIIPABEHO TIPEI MPEIU3BUITMTE KOM TH HOCH Pa3BOjOT HA WHIYCTpUjaIh3aIi]a-
Ta ¥ ce Haora BO €KOT HAa HOBAaTa €pa BO CTOMAHCKUTE OJHOCH KOM HECOMHEHO
BJIMjaaT BP3 [1a3apoOT HA TPYJOT KOj C€ pa3BUBA U COO/IBETHO T MEHYBA YCIOBUTE
3a BpaboTyBame 1 padoTa, He € eAMHCTBEHATa MPUYKHA MTOPaH Koja IpaBara o
paboTeH OIHOC CEeKOoTalll C€ MHOTY aKTYEJIHO Mpallambe.

CamMuort (hakT eka OBHUE IpaBa Ce 3alITUTEHN CO 3aKOHU U IPYTH IPABHU
aKTH, HOTBP/YBa JIeKka cTaHyBa 300p 3a BaXKHO Mpalllamkbe Ha KOe CeKorall Mopa Jia
ce 00pHe mocebHO BHUMaHUE. AKO TMpaBaTta ol paboTeH OAHOC ce TapaHTHpPaHU
CO 3aKOHU U JPYTH aKTH, TOA 3HAYU JeKa UCTUTE MOpPA JIOCIETHO J1a Ce MOYUTY-
Baat, a AprkaBara Mopa Ja BOCIIOCTaBM MEXaHU3MU MPEKy KO Ke JIeTyBa Ha CIie-
[IMjaJieH, HO U Ha TeHEePaJIHO-IIPEBEHTHBEH IUIaH, HA HAYHMH IITO HENIOYUTYBae-
TO Ha OBHE TpaBa Op30 U ePuKacHO ke Ouae CaHKIIMOHMPAHO MCTO OHAKA KAKO
IITO C€ CAHKIIMOHUPA CEKOE HETIOUNTYBAKE HAa CUTE 3aKOHH 1 TIPABHU TPOIIHCH.
CaMo Ha TOj HauMH BO MMPaBHUOT CUCTEM OM MOXKEJIO Jja C€ BOCIIOCTABH U 3alIBP-
CTH BIIAQJICCHETO Ha MPABOTO KAKO TEMEJIHA BPEIHOCT HA CEKOj JEMOKPATCKU U
MOJIEpEH TpaBeH MOopeIoK. !

KBanuTeToT Ha perynaruBara Koja Tl ypeayBa IpaBaTa o1l pabOoTeH 0JJHOC
€ UCKJIyYHUTEJTHO 3HAuajHa 3aToa IIITO T ypeayBa paOOTHUTE OTHOCU U pabOTHH-
TE€ YCJIOBU Ha OTpOMEH Opoj rparaHu KOM KHMBear Of CBOjOT Tpya. Taa Bo rose-
Ma Mepa ja AeTepMHUHHpa U caMaTa er3UCTeHIIMja Ha ceMejcTBaTa Ha paboTHHUTE

! KonkperHo, Biu: wied 32 ox Yerasor Ha Peny6innka Ceepra Maxemonunja (Ci. Becuuk Ha PM, 6p. 55/91, 10/92,
31/98,91/01, 84/03, 107/05, 3/09, 29/11, 6/19).

> MefyHaposnara opranuzamuja Ha tpynot (MOT) e emHCTBeHaTa ,,TpunapTiTHa” areHimja Ha OpraHusanujara Ha
00eMHEeTHTE HALMH IITO TH CIIO0jyBa NPETCTABHULIUTE HA BIAJMTE, PAOOTOAABAYNTE U PAOOTHULIUTE, CO LN 3aCTHHYKO
Kpenpame Ha MOJUTUKMTE M MPOTPAMUTE U MPETCTaByBa IIOOAIHO TENO OATOBOPHO 32 M3TOTBYBAIbE H CIIE/CHE Ha
MelyHapOJHUTE CTaHIapau Ha TpyHoT. Pemyomuka CeBepra Makemonuja ¢ wienka Ha MOT ox 1993 romuHa u uma
parudukysano 6pojuu konsenuuy Ha MOT.

*TloBeke 3a HHIYCTPUCKHUTE PeBONTYIMH BuM Ha: https://ied.eu/project-updates/the-4-industrial-revolutions/

*U Bo PemyOnnka CeepHa Make/ioH#ja, BIaJICCHETO HA MPABOTO € YTBPACHO KAKO TEMEJIHA BPEIHOCT Ha YCTABHHOT
nopenok co uieH § ox YeraBot Ha PCM.
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iyre, ma OTTyKa TPYIOBO-IIpaBHATa peryJaTHBa JOOMBa HE CaMO MPABHO, TYKY H
MOJIMTUYKO, EKOHOMCKO M COIMjalTHO 3Haueme. [loarajku o Toa, mokpaj oOBp-
cKara Ha Jip)KaBara Jia BOCIIOCTaBH KBaJUTETHA U pepopMUpaHa TPyJ0BO-TIPaBHA
paMKa BO CKJIaJl CO aKTYEIIHUTE TEKOBU BO TPYIOBUTE OJHOCH, OCOOEHO € 3Ha-
YajHO CEKO] YUYECHUK BO UCTHTE OBHE OJHOCH, OHMJIO Ja € Toa pabOTHUKOT HJIH
paboTonaBavoT, 100po Ja TM MO03HAaBA CBOUTE TpaBa M OOBPCKU U J]a HHCUCTHPA
Ha HUBHO TTOYHUTYBAbE.

Cermak, BO Tipakca CEKOjIHEBHO ce cpekaBaaT OpOjHHU CIIy4ad Ha TIOBpeaa
Ha TpaBara o pabOTeH OIHOC, OCOOCHO Of cTpaHa Ha paboromaBaunte. OBUE
TIOBPE/IN CE O] Hajpa3IMYeH KapaKTep — Ol MPEKPIIyBamke Ha T.H. CTaTyCHU TIpa-
Ba Ha pa0OTHHIIMTE, NMPEKY yCKpaTyBame Ha MpaBaTa 3a KOPUCTCHE Ha May3H,
OTCYCTBA U OIMOPH, JI0 HEUCTIIAaKakhe WIIA HETIPABIITHO MPECMETYBabE Ha TUIATH
U JIPYTH HaJOMECTOLH O]l pabOTEeH OJIHOC, CETO Toa Ha IITeTa Ha PaOOTHUKOT.
Paz6upnuBo, oBa HaOpojyBame HE TH UCLPITYBa CUTE MOBPEIN KOU pabOoTO/1aBa-
YOT MOXKE J1a T MpeIu3BUKa BP3 MpaBaTa o padoTeH OHOC Ha paOOTHUIUTE, a
MIPOCTOPOT M HAMEHATa Ha OBOj TPy 00jEKTHBHO HE JJO3BOJYBA J]a CE BITYIIITHME
BO OTICEXXHA TIpaBHA aHAJIN3a Ha CEKOja, BO MpaKca, JIOIUPaHa MmoBpea Ha padoT-
HUYKHTE MIPpaBa O] CTpaHa Ha paboTtomaBaunte. O OBaa MpUYHMHA, TOOIUCKY Ke
Ce OCBpPHEME Ha eJIHa OJ1 TI03HAYajHUTE TIOBPEIM Ha TpaBara Ha pabOTHUKOT KOja
¥ MOKpaj KOH3UCTEHTHOCTA Ha PEJICBaHTHATA IPaBHA PETyJiaTiBa BO U3MUHATUTE
JIelIeHUH, paboToIaBaunTe, 3a JKajl, c¢ YIITE YeCTO ja MPEAU3BUKYBAAT, 3JI0yTIO-
TpeOyBajKu ja cBOjaTa MoJokOa crpeMa pabOTHHUKOT 3a KOja OYMIJICHO MMaar
(morpenrHa) nepuenuuja aeka € JOMUHAHTHA HAaCIPOTH IpaBHATa Mojoxk0a Ha
PabOTHHKOT.

Taka, Bo pokycoT Ha TPyIOT ce MpaBHUTE U (PAKTUIKH Tpalliarmba MOBp3a-
HU CO IMPOMEHA Ha PabOTHOTO MECTO Ha paOOTHHUIIMTE KOU BeKe 3aCHOBaJIe pado-
TEH OJHOC Ha KOHKPETHO Pa0OTHO MECTO M MPAaBHUTE MEXaHM3MHU KOM UM CTOjaT
BO 3aIlITUTA HA HUBHUTE MIpaBa KOU Ce MpeIMET Ha MOBpe/ia Ol HE3aKOHUTO TIpe-
pacriopeayBame Ha Ipyro paboTHO MeCTO.

3a Taa 1eJn, BO MPBHUOT Jed K€ ce OCBPHEME Ha MpaBHATa paMKa U ycC-
JIOBHTE TOJ] KOM MOXKE J1a JI0jJe 0 3aKOHHWTA MPOMEHa Ha pabOTHOTO MECTO Ha
pabOTHUKOT, IPABHUTE MOCIEAUIM O] MOBpPE/Ia Ha OMIITUTE NMPaBHU MpaBHIIA
KOM TOa IO peryjaupaar M MpaBHUTE CPEACTBA KOM MM CTOjaT Ha pacriojiarame
Ha paboTHHLUTE. BO BTOpHOT €7, Ke mpe3eHTupame CTyauja Ha ABa Mer'yceOHO
MIOBP3aHU ¥ MTPABOCUIIHO 3aBPIICHU CYJCKH CIy4aH CO €Nl Ha MPAKTUYCH HAYUH
U TIpeKy KOHKPETEH, 3a TeMaTa MOIIHE €KJIATaHTeH MpHUMeEp, Aa BUAUME JI0 KOj
CTETIeH MOXeE J1a C€ MPOTETHAT MOBPEANTE Ha PAOOTHIUYKUTE MpaBa Of €/ICH Tp-
TOBCKH Cy0jeKT — paboTo/MaBay M Ha KOj HAYMH M TIPEKY KOU NMPABHU MEXaHU3MHU
pabOTHUKOT MOYKE JIa OCTBApH MpaBHA 3alITUTA MPE]] HaJIe)KeH cyl. Bo TpeTroT
JeT K€ TH M3JI0KUME 3aKITyYHHTE COIVIelyBarba Ha TeMara.
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1. IIpaBHa paMKa U YCJOBH MO KOM MOKe 1 10j1e 10 MPOMeHa Ha
PaboTHOTO MeCTO HAa PAGOTHHKOT cropel 3aKOHOT 32 padOTHUTE
O/THOCH

Bo Maken0HCKHOT MpaBeH cUcTeM, paOOTHUTE OJJHOCHU CE PETYIUPAHU CO
aKTYyeJIHUOT 3aKOH 3a pabOTHHUTE OJHOCH KOj € JoHeceH Bo 2005 roxuHa U 10
JICHEeC € M3MEHET U jonoiHeT aypu 39 maru’. OBa, camo 10 ceOe TOBOJIHO To-
BOpH 32 TUHAMHUYHOCTA, aKTyeITHOCTAa U TOTpedara o] KOHTHHYHpPaHH pedhopMu
BO TPYZIOBO-TIpaBHaTa perynariBa. OBOj 3aKOH NPETCTaByBa CBOEBUJICH ,,pa0doT-
HUYKH ycTaB” OUJICJKM € OCHOBEH W OMIIT MaTepujajieH 3aKkoH (lex fundametalis
u lex generalis) k0] Kako IpUMapeH WIN CEKyHAapeH (CYNCUANjapeH) U3BOp Ha
MIPAaBOTO T'M pEryjupa MpaBHUTE OJHOCH HA CUTE BpaOOTEHH BO JprkaBara, 0e3
OryIe]l 1ajii cTaHyBa 300p 32 BpaOOTEHU BO MPHUBATHUOT WM BO JABHUOT CEKTOP.
Kako 3akoH K0j ro peryimpa ONITHOT PEKUM Ha PaOOTHHUTE OJHOCH, TOj BaKU
3a cuTe BpabOTeHU M cuTe paboToAaBaud, ako CO MOCEOEH 3aKOH HE € MOMHAKY
orpeeneHo.®

Crnobopata Ha TPYIOT € OCHOBEH MOCTYJAT Ha KOj MOYMBAAT OapealduTe
Ha MaKEJIOHCKHOT 3aKOH 3a paOOTHM OJJHOCH, a IIeJITA Ha 3aKOHOT € J1a 00e30e1u
YCOIJIaCEHO OJIBUBAI-E€ HA PAOOTHUOT MPOIEC CO MOYNTYBAHkhEe Ha JOCTOMHCTBO-
TO M 3AIITHTA HA UHTEPECUTE HAa PAOOTHUIIUTE BO paOOTHUOT OAHOC’. 3aKOHOT,
pabOTHHUOT OJTHOC TO NeUHUPA KaKo JOOPOBOJIEH JOTOBOPEH OHOC TTOMETy TI0-
HY/IyBauOT Ha TPYIOT — PaOOTHUKOT M TI00ApyBavOoT Ha TPYAOT — paboToIaBavoT.?

1.1. /lozoeop 3a epabomyearse

J1oroBOpoOT 3a BpabOTyBame MpeTCTaByBa MoceOeH JOTOBOP HAa TPYIO-
BOTO TNPABO M €IMHCTBEH NMpPaBEH OCHOB 3a 3aCHOBame¢ Ha padoTeH omHOC. Toj
Ce CKJIy4yBa momery paOOTHHKOT M pab0OTOaBav0T, BO 3a/I0JKHTEIHA MTUCMEHA
¢dopma.’ Co 10roBOpOT 3a BpabOTyBamkE CE ONPEICITyBa TPACHETO HAa PA0OTHH-
OT OJJHOC KOj MOXKE J[a C€ 3aCHOBAa Ha ONPEAETICHO WIIM HEOIPEICIIEHO BpeMe.
3aKOHOT IPOTMHMIITYBa 33/I0JKUTETHN €JIEMEHTH Ha JIOTOBOPOT 32 BpaOOTyBambe,
rmomery Kou: Ha3uB Ha pabOTHOTO MECTO CO KPaToK OMHUC Ha padoTara IITO pa-
OOTHHUKOT K€ ja BPIIM, MECTO Ha BpIICHE Ha padorara, Tpacwke Ha pabOTHOTO
BpeMe (TIOJIHO WJTM TIOKPATKO), BUCHHA Ha TUIaTa M3pa3eHa BO Mapu4eH W3HOC,

33akoH 3a paboraute oxrocu (Cit. Becuuk Ha PM, 6p. 62/2005; 3/2006; 3/2006; 44/2006; 65/2006; 16/2007; 57/2007;
77/2007; 106/2008; 161/2008; 63/2009; 114/2009; 130/2009; 149/2009; 10/2010; 50/2010; 52/2010; 58/2010;
124/2010; 132/2010; 47/2011; 11/2012; 39/2012; 13/2013; 25/2013; 170/2013; 187/2013; 106/2014; 113/2014;
20/2015; 33/2015; 72/2015; 129/2015; 27/2016; 134/2016; 120/2018; 110/2019; 267/2020; 151/2021; 288/2021)
Ha npumep, co 3aKOHOT 3a a/IMUHHCTPATHBHUTE CITy:KOCHUIM, 3aKOHOT 34 JaBHUTE CIYKOCHHUIIHM, 3aKOH 32 0f10paHa,
3aKOH 3a BHATPEIIHN paboTH, 3aKOHOT 3a Cy/CKa ciyk0a, 3aKOHOT 3a jaBHOOOBHHHTENCKA CTyk0a, 3aKOHOT 3a IUIaTa
U JIpyTH HajiomMecToly Ha nparenunute Bo Cobpannero Ha PemyOmuka MakenoHunja u apyrute n30paHu U IMEHyBaHH
nma Bo Perry6nmka MakenoHyja, Kako U JpyrH 3aKOHH.

"Buyu: 4neH 2 off 3aKOHOT 3a PabOTHUTE OTHOCH.

$ Buu: wien 5, crag | u wien 13 o1 3aKOHOT 3a pabOTHHTE OJIHOCH.

Buu: uieHosd 13 1 15 o1 3aKOHOT 3@ pabOTHHTE OJIHOCH.
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HAJIOMECTOIIM KOM My Ipumaraar Ha paOoTHUKOT, UTH.'® BaxkHo € /1a Harmacume
JIeKa JIOKOJIKY BO JOTOBOPOT C€ COApKAHHU OAPEeI0H KO C€ BO CIPOTUBHOCT CO
OTIIITUTE OAPEAOU 3a TMpaBaTa, OOBPCKUTE M OJATOBOPHOCTUTE HA JIOTOBOPHHTE
CTpaHH, OIPENIEJICHH CO 3aKOH, KOJIEKTUBEH JJOTOBOP, OJJHOCHO aKT Ha paboTona-
BAuOT, UCTUTE CE€ HUIITOBHU O] MOMEHTOT Ha CKIIy4yBambETO Ha IOTOBOPOT.

1.2. Pabomrno mecmo

Beke e kaxxaHo Jieka pabOTHOTO MECTO Ha paOOTHUKOT MOpa Ja Oujie Tou-
HO OIPEZEeNICHO BO JIOTOBOPOT 3a BpaOoTyBame. Toa MpakTUYHO 3HAYM JeKa pa-
OOTHHKOT CEKoralll 3aCHOBa pabOTEH OHOC Ha OJHAIPE]] OTPENEICHO PabOTHO
MECTO BO paMKH Ha CHCTeMaTH3alldjaTa Ha pabOTHH MecTa Ha paboToqaBavoT.
[Topanu Toa, MOXXHOCTA 32 MPOMEHa Ha pabOTHO MECTO BO TEKOT Ha TPACHETO Ha
pabOTHHUOT OJTHOC € MHOTY BaXKHO Tpalliamke, OMIejKi pabOTHUOT OJJHOC CEKOTaIll
Ce 3aCHOBa CO JIOTOBOP MoMery paOOTHUKOT U pabOTOIaBavOT 3a TOYHO OIpe/Ie-
JeHo paboTHO MecTo. CreZICTBEHO HA TOA, M TIpOMEHaTa Ha paOOTHOTO MECTO Kaj
UCTHOT paboTomaBad Tpeda Ja MoJIe)KH Ha UCTUTE TIPABUIIa, OTHOCHO TIOBTOPHO
Jla ce TIOCTUTHE COIVIACHOCT Ha BOJIJUTE Kaj JABETE JOTOBOPHH CTPAHHM 3a paboTa
Ha HOBO pabOTHO MECTO IMPEKy CKIIyuyBame Ha aHEKC Ha JJOTOBOPOT 3a Bpabo-
TyBame. Ho, 10KOJIKy TakBa COIIACHOCT HA JIBETE CTPAHU HE MOCTOH, A IMOIJIe-
JTHEME Ha KOj HauMH MOJKE J1a J10j/1€ 10 3aKOHUTA TPOMEHa Ha pabOTHO MECTO Ha
pabOTHUKOT M BO KOM CUTYalllW TaKBaTa IMpoMeHa Ou Omia CIipOTHBHA Ha 3aKOH.

3aKOHOT 3a paOOTHUTE OTHOCH HE IPEABHIYBa, HUTY JO3BOJTyBa IIpeMec-
TyBambe Ha paOOTHUK O €JHO Ha JPYro PabOTHO MECTO CO OJUTyKa MJIH JPYT aKT
Ha paboToaBav0T, O€3 OIVIe]T 1)K JICJIOBHUOT MPOLEC Ha pab0oTOIaBavOT Halara
norpeba o1 mpepacrnopenyBambe Ha paOOTHUIIMTE HA OAPEACHU pabOTHH MecTa
Kajle TIOCTOM HeAOCTUr of paboTHuim. Cenak, 3aKOHOT MPOIUIITYBA MOXXHOCT
paboTogaBadoT Ha pabOTHUKOT J]a My IOHYAH CKIIy4yBame Ha HOB IPOMEHET J10-
TOBOp 32 Bpa0OTyBame, HO CaMO JIOKOJIKY MCTOBPEMEHO Ha PabOTHUKOT My TO
OTKa)ke JIOTOTAIIHUOT A0ToBOp 3a BpabotyBame''. Co oren exa BO BaKkBa CH-
Tyalfja ce paboTH 3a OTKaKyBambe Ha JIOTOBOPOT 32 BpaOOTyBame CO MOHY/a Ha
HOB JIOTOBOD 3a BpabOTyBame, T0a 3Ha4YM JIeKa MPBEHCTBEHO MOpa Jla Oujar mc-
TIOJTHETH CUTE 3aKOHCKHU MPETHOCTAaBKH 32 OTKAKYBamhe Ha IOTOBOPOT, OJHOCHO
Jla TOCTOM OCHOBAHA MPUYMHA 33 €IHOCTPAH OTKAa3 Of] CTpaHa Ha paboToIaBavYOT.

1.3. Omkasicysarwe na 002060pom 3a 6padomyearse co NOHY0a Ha HOE
npomeHnem 002060p 3a epadomyearse

OcHOBHTE 32 OTKa)XyBame Ha JIOrOBOPOT OJf CTpaHa Ha paboTOIaBavyoT
ce Tperu3Ho AeGuHUpaHu BO 3aKOHOT. Taka, paboToaBauoT MOXeE Jla 'O OTKa-
e JOrOBOPOT 3a BpabOTyBame, CaMO ako MOCTOM OCHOBAaHA MPUYMHA 32 OTKa3
TIOBp3aHa 3a OJJHECYBambETO Ha PAOOTHUKOT (JIMYHA NMPUYHMHA HA CTpaHa Ha pa-

193a cuTe eeMeHTH Ha JIOTOBOPOT 3a BpabOTyBakhe, BHU: WieH 28 01 3aKOHOT 32 pabOTHUTE OTHOCH.
"' Buju: unen 78 oj1 3aKOHOT 3a pabOTHUTE OIHOCH.
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OOTHHKOT), IOpaJy KplIiewmhe Ha pabOTHUOT pell M AUCLUUIUINHA WIH PaOOTHHUTE
00OBpCKH (MpUYHMHA HAa BUHA) WM aKO NIPUYMHATA € 3aCHOBaHA Ha MOTpeOUTe Ha
(GYHKIIMOHUPAKETO Ha pabOTOIaBavYOT (JIeI0BHA IPUYMHA).?

Cnenn¢uyaHO 3a MPBOCIIOMEHATHOT OCHOB — OTKXXyBambe MOPaIH JINIHA
NpUYMHA Ha CTpaHa Ha paOOTHHUKOT € TOa ITO paboTOAaBadyOT MPETXOTHO MOpa
MUCMEHO Ja TO MPEAYNpead paOOTHUKOT 32 HEUCIIONHYBAmbETO HAa OOBPCKUTE H
MOYKHOCTA 32 OTKa3 BO ClIy4aj paOOTHUKOT Ja HE IO MoJo0pu CBOETO padoTeHe
BO POK Ol HajMaNKy 15 neHa. Ako Ha paOOTHHUKOT My ce 00e30e1eHr OTPeOHH-
TE€ yCIIOBH 3a paboTa M My c€ JIaJICHH COO/IBETHH YIaTCTBa, HACOKH M MUCMEHO
npenynpeayBame ol padboTo1aBadoT BO BpCKa co padoraTa jeka paboToaaBadoT
HE € 3a/I0BOJICH O] HAYMHOT Ha M3BPLIyBamke Ha paOOTHUTE OOBPCKH M aKo MO
TaJeHOTO TMPEIyNpealyBakbe BO POKOT YTBPAEH 07 pab0ToAaBadyOT PaOOTHUKOT
HE T0 Mo00pHu CBOETO paboTeme, Toram padoToaaBady0T MOXKE J]a My T'O OTKaxe
JIOTOBOPOT 3a BpaOOTyBamke OPAH JINYHU IPUYMHH HA CTPaHa Ha paOOTHUKOT.

KpmreweTo Ha pabOTHUOT pel ¥ AMCHUILUIMHA € BTOPHOT OCHOB 3a OT-
Ka)KyBame Ha JIOTOBOPOT 32 BpaOOTyBame O] CTpaHa Ha paboTonaBadoT. Bo Ba-
KOB CIIy4aj, 0TKa30T MOXe Ja ouae co uiam 6e3 oTkaseH pok. [loremkara popma
— oTka3 0e3 OTKa3eH POK € MPEIBHJICHA BO OJIPEACHH CIIydad, MOMery KOH, aKo
pabOTHUKOT HEONpPABAAHO M30CTaHE O] PaboTa TPU IMOCIEAOBATEIHA PabOTHU
JIeHa WIK TeT paOOTHMU J€Ha BO TEKOT Ha €/IHa TOJHHA, 3J0ynorpedu Oonemy-
Bam€, BHECYBA, YIIOTpeOyBa MU € MO IejCTBO HA aJIKOXOJ M HAPKOTUYHU CPE-
CTBa, CTOPU KpakOa, HAMEPHO HJIM O] KpPajHO HeBHUMAHUE MPEIU3BHUKA IITETA
Ha paboTonaBaqoT, UTH. OTKa3 cO OTKa3eH POK, MaK, € IPEIBUICH BO IPYTH CIITy-
Yay, Ha MPUMEP, aKO PAaOOTHUKOT HE C€ TPHUIP)KYBA KOH MPOITUCHTE IITO BaKaT
3a BpILEHE HAa padOTHTE Ha pabOTHOTO MECTO, HE C€ MPHUAPKYBa Ha PaOOTHOTO
BpeMe, paciopeoT U KOPUCTEHETO Ha pabOTHOTO BpeMe, He 1modapa 0TCyCTBO
WA HaBPEMEHO MUCMEHO HE TO M3BECTH PabdOTOAaBavOT 3a OTCYCTBOTO OJ pa-
00Ta, peIN3BUKYBa HEpEl 1 HACWIIHWYKHU CE OIHECYBa 3a BpeMme Ha paborara,
HE3aKOHCKH WJTM HEOBJIACTEHO I'M KOPUCTH CPEICTBATa Ha pabOTO1aBavoT, UTH. '

JlenoBHUTE NMPUYMHU HA CTpaHa Ha PadOTONABa4YOT CE TPETHOT OCHOB
3a OTKa)XyBame€ Ha JIOTOBOPOT 32 BpaOOTyBame Ha pabOTHUKOT. [loa menoBHH
MPUYMHU BOOOMYACHO ce IMojpa3dupa MpoMeHa Ha opraHm3alija Ha padoTara,
MpecTaHOK Ha morpebara o BpIICHE Ha oApeneHa padora, Kpu3a Mpean3BruKa-
Ha O] HAaMaJTyBamke Ha 00eMoT Ha paboTa M CIUYHO, IITO JOBEIYBa JIO IMOTpe-
0aTa o7 1IEJTOCHO YKUHYBambEe Ha OJJICITHU Pa0OTHM MECTa WIIM HaMajlyBame Ha
Opojor Ha paboTHHIM. OTKa)KyBambeTO Ha JOTOBOPOT 332 BPaOOTyBame MOPaan
€KOHOMCKH, OPTaHU3allMOHH, TEXHOJOMIKH, CTPYKTYPHHU HJIM CIMYHU TPUYUHH
Ha CTpaHa Ha pabOTOAABaYOT (I€TOBHU IMPUUYHMHHU) CE€ BPIIU CIOPE] ONpEaesICHH
npaBuia. Taka, Mpy ceNeKIrja Ha KO BpaOOTEHH K& UM U3pede 0TKa3, paboTo-
JlaBayoT MOpa ja 3eMe BO IPEBUJ CTpy4HaTa MOATOTOBKA U KBaJu(UKalyja Ha
pPabOTHHUKOT, HETOBOTO pabOTHO MCKYCTBO, YCIENTHOCTA Ha PaOOTEHETO, BUIOT

2Ugen 71, cras 2 o1 3aKOHOT 32 PabOTHUTE OIHOCH, BUIU 1 WiEH 76.

3 Bunu: wnenosu 73, 79 u 80 o 3akoHOT 3a pabOTHHUTE OIHOCH.

'43a cuTe OCHOBH 3a OTKA)KYyBambe Ha JOrOBOPOT 3a BPabOTYBatbe MOPA/IH KPIICHE Ha PAOOTHHOT PeJ| U AHCIUILTHHA,
BuK wieH 81 u 82 ox 3akoHOT 32 pabOTHUTE OAHOCH.
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Y 3HAYCHETO Ha PabOTHOTO MECTO, paOOTHHOT CTaX, KAKO M KPUTCPUYMHTE 3a
3aIlITUTA Ha WHBAJIM/HH JIMI[A, CAMOXPAHU POJMTENIN U POJMTEINN Ha JIeIa CO I0-
ceOHM moTpeOH Ha KOM MM IMPEeCTaHyBa paOOTHHOT OJHOC 1O UCTHOT OCHOB.'’
[Tonaramy, paboTomaBavdoT € JOKEH Ha PaOOTHUKOT Ha KOj My TO OTKa)KyBa pa-
OOTHHOT OTHOC OJ1 JACJOBHH MMPUYKMHU [Ia My UCIUIATH MUCIIPATHUHA'®, 1a My 1aje
OTKa3eH POK O]l e/ieH Mecell'’ U J1a ro BpabOTH MCTHOT pabOTHHUK HA UCTOTO pa-
OOTHO MECTO BO MEPHO] O JIBE TOAMHU IO OTKA30T, JOKOJIKY IIOBTOPHO CE jaBH
norpebara o] MOTMOJIHYBakbe Ha PAOOTHOTO MECTO OJf pAOOTHHK CO UCTA CTPyYHA
MOJITOTOBKA U 3aHUMarbe. '

JIOKOJIKYy HacTamar yCcJIOBH 3a OTKa3 Ha JIOTOBOPOT O]l CTpaHa Ha paboTo-
JIaBa4Y0T 10 OMJIO KOj OJl OBJIC U3JIOKEHUTE TIPAaBHU OCHOBH, CaMO BO TOj CIIy4aj
paboTOIaBa40T UCTOBPEMEHO CO M3PEKYBame Ha OTKA30T MOXKE Ha PaOOTHHUKOT
J1a My TIPE/IJIOKH JIa CKITy4aT HOB IIPOMEHET JJOTOBOP 3a BPabOTyBame, BO KOj Ke
My HOHynu paborta Ha apyro paboTHo MecTo. Bo BakBa cutyanmja, pabOTHUKOT
MOpa BO POK of1 15 jieHa Jia ce u3jacHM 3a HOBHOT IPOMEHET JJOroBop. Bo ciyyaj
ako mpudary Aa ro CKJIy4yd HOBUOT IPOMEHET JI0rOBOp, TOTAlll HEMa IMpaBO Ha
OTHPEMHHUHA TIOPaJf OTKAXYBambe Ha MPETXOMAHUOT JOTOBOP, HO TO 3al(pKyBa
MIPABOTO JIa ja OCIIOPYBa MpeJl CY/l OJUTyKaTa 3a IIPOMEHa Ha JIOTOBOPOT 3a Bpado-
TyBame. '’

Omnuiranara mocrarnka € BCyIrHOCT eIMHCTBEHATa MOXKHOCT KOja 3aKOHOT
3a pabOTHUTE OJTHOCH ja TIPE/IBU/IYBa 3a 3aKOHUTA MPOMEHa Ha paOOTHOTO MECTO
Ha paboTHUKOT. HasiBOp 01 cHOMEHATHTE TIpaBHU MTPABHJIA, CEKOja MOCTAITKA HITH
aKT Ha pabOTOAAaBavYOT CO KOj O ce M3BPIIMIO TIPepacoperyBame Ha pabOTHUK
Ha JIpyro pabOTHO MECTO € HE3aKOHHUTA.

Cexkaxo, BO Cllyyaj Ha HE3aKOHHTO NOCTaIlyBamke HA pabOTOAaBavoOT pa-
60THI/IKOT HMa IIpaBO Ha MpaBHA 3allTUTA.

1.4. Ilpasna 3aumumuma 00 He3aKkOHUmMO npepacnopedysarse Ha opy2o
pabomno mecmo

[TpBHOT 3aIITUTEH UHCTPYMEHT Ha PaOOTHHUKOT € MPABOTO CO MUCMEHO
Oapame aa modapa paboToIaBavOT J]a TO OTCTPAHU KPIICHETO HA HETOBOTO TIpa-
Bo. OBa nmucMeHo Oapame MOXKE Jia ro MoJIHeCe 10 paboToaBav0T BO POK O 8§
JICHa O] KOTa HACTAITWJIO KPIIEHETO Ha MPaBoTo. JI0KOJIKY paboToaaBavoT HE TO
OTCTpPaHU KPIICHETO HA IPABOTO M BO CITy4aj Ha HE3aKOHUTO NPEPacIiopeyBame
BO POK OJ1 8 JIeHa He ro BpaTH PabOTHUKOT HA HETOBOTO PabOTHO MECTO OIpe-
JIeJICHO BO CKJIYYE€HHOT JIOTOBOP 3a BpabOTyBame, paOOTHUKOT MOXKE Jia odapa
CY/ICKa 3aIlITUTA CO TyXk0a JI0 HaJIe)KEH CY/I.

Brop 3amrTureH MexaHuW3am Ha pabOTHHUKOT € MOXKHOCTA Ja TOJHECE

1S By une 78, cras 2 o7 3aKOHOT 3a PabOTHUTE OHOCH.

16 BucuHara Ha KCHIpaTHUHATA € [OBP3aHa CO CTAXKOT Ha paboTa Kaj HCTHOT paboToaBay — BUAM wieH 97 o1 3aKoHOT
3a pabOTHHUTE OXHOCH.

17Bunu: wnen 88, cras 2 011 3aKOHOT 33 pabOTHHUTE OJ[HOCH.

18 Bumu: wnen 96, cras 3 o1 3aKOHOT 33 pabOTHHUTE OJHOCH.

19 By wiien 78 oj1 3aKOHOT 32 pabOTHUTE OHOCH.
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npujasa, T.e. MpeTcTaBKa a0 J{pkaBHHOT MHCIIEKTOPAT 33 TPY/. 3aKOHOT 3a WH-
CreKIMjaTa Ha Tpya* MpeaBuayBa Jieka HHCICKTOPOT € JIOJDKEH Jia TO 3eMe BO
MocTarka cekoe 0apame Ha pabOTHUKOT 3apajii OCTBAPYBAE, OAHOCHO 3aIITUTA
Ha IpaBara o] pabOTHHOT OJHOC U € JIOJDKCH, Ha TOTHOCUTEIOT Ha OapameTo,
7la My JJOCTaBH IHCMEHO U3BECTYBamE 3a yTBpAEHaTa coctojda. McToBpemeHo,
3apaJ OTCTpaHyBambe Ha YTBPICHUTE HENPABUIIHOCTH WHCIIEKTOPOT UMa MPaBO
1 00BpcKa Ha paboTO/IaBavOT CO PEILICHHE J1a My U3peue OIIOMEHA, BO ONpPeeeH
POK J1a T OTCTPaHM HENPABUIHOCTHUTE W HEIOCTATOLUTE YTBPIACHH CO 3aIHC-
HUK ¥ J1a My HapeIu BO ONPEIEIICH POK J1a IPe3eMe COOIBETHH MEPKU U aKTHB-
HocTH.?! Cemnak, pemeHneTo Ha HHCIIEKTOPOT CO KOe Ce YTBP/yBa HEMPaBUIIHOC-
Ta ¥ CE€ HAJIOXKYyBa POK 3a OTCTPaHyBame Ha HENPAaBUIHOCTA, HE MPETCTaByBa
W3BpIIIHA MCIIPaBa BP3 OCHOBA Ha KOja OM MOXKEJIO /1a ce CIIPOBEie MPUCHITHO U3-
BpILyBamke, OTHOCHO BO HAILMOT CIy4aj, Kaj HE3aKOHUTOTO MPEepaclopeayBambe
Ha JIpyro paboTHO MECTO, paOOTHHUKOT Ja OHJie BpaTeH Ha MPETXOAHOTO paboTHO
MECTO TPEKy HaJIC)KEH H3BPIIUTEI.

3atoa, TyKa € TPETHOT, YJATUMATUBEH 3alITUTEH MEXaHu3aM — Tyxk0a 10
HaJUIeXKHUOT cyn. MeryToa, BayKHO € J1a ce 3Hae JieKa BakBa Tyxk0a Mopa jaa ce
MOJIHECE BO CIETHHUOT POK O 15 JeHa oJ] AEHOT Kora MCTEKOJ POKOT Of 8 /eHa
071 Kora pabOTHUKOT T'0 JOCTaBWJI MUCMEHOTO Oapame (MIPBHOT CIIOMEHAT MeXa-
HU3aM) 10 pab0TOIaBavYO0T Ja IO OTCTPaHH KPILIESHETo Ha mpasara.”? Tpeba a ce
Harvacu Jieka 0BOj POK € IIPEKITy3UBEH CaMo Kaj T.H. CTaTyCHU pabOTHU CIIOPOBH.
JIOKOIIKY KpIIEHETO Ha IIPAaBOTO Ce OJHECYBa CaMO Ha MApHYHK N0OapyBama O
paboTeH oHOC, Toram pabOTHUKOT MMa MPaBo Jla MOAHECE TyK0a HENMOCPEIHO
70 CyZoT u 0e3 1a ce oOpaka 3a OTCTpaHyBambe Ha KpUICHE Ha MPABOTO WK Ja
MIO/IHECYBA MIPUTOBOP JI0 OPTaHOT Ha YIpaByBambe Kaj pad0oToaBayvoT, ITO 3HAYH
JieKa HeMa MPEKITy3UBEeH POK 3a IMOTHECYBabE Ha Ty>)K0a 3a MapuYHU 1o0apyBamba
ox pabdoren oxHoc. Co ortes Ha (GaKTOT JeKa HE3aKOHUTOTO PEPACIIOpENyBambe
Ha JIpyro paboTHO MECTO 3aAMpa BO CTaTyCHHUTE TpaBa Ha paOOTHHUKOT, IITO 3Ha-
91 JIeKa ce paboTH 3a T.H. CTaTyCEH CIOP, TOKOJIKY Ty)k0ara ce OoIHeCe IO NCTEK
Ha 15 eHa OTKaKo MCTEKOJ POKOT Of1 8 ieHa BO KOj pab0TOAaBavOT HE TO BPaTUII
pabOTHUKOT HAa HETOBOTO MPETXOAHO pabOTHO MECTO, CY/IOT Tyk0ara Ke ja oTdp-
JIM Kako HeHaBpeMeHa. >

Jlokonky Tyx0aTta € HaBpeMeHa, CyIOT CIIPOBeIyBa MapHUYHA MOCTAaIKa
criope]] oJpeOUTe Ha 3aKOHOT 3a IMapHUYHATA IOCTaNKa’, Kaje 3a pabOTHUTE
CIIOPOBH € TPOMHMINaHa TToceOHa IVIaBa Koja COApXKHU lex specialis onpendu BO
OJIHOC Ha OHHE O] OIIIITaTa TAPHUYHA MoCcTanka. Taka, HOKpaj ITo ce HarIacyBa
OIIITOTO HAYeJI0 HAa UTHOCT Ha paOOTHUTE CIIOPOBH, OBJIE CE MIPEABUICHHU U KOH-
KPETHHU, TIOKPaTKH POKOBU 3a JIOCTABYBam-€ OATOBOP Ha TY»k0a, 3a OApKyBambe

2 Cn. BecHuk Ha PM, 6p. 29/02, 36/11, 164/13, 44/14, 33/15, 147/15, 21/18, 317/20.

2 Buu: uneHosu 17 u 18 o1 3aKOHOT 3a MHCIIEKIjaTa Ha TPY/I.

22 Buu: wien 181, cras 3 o1 3akoHOT 32 paGOTHUTE OHOCH.

 Ha HaBpemeHOCTa Ha Tyxk0ara CylI0T BHHMAaBA 110 CIy)KOCHA JIOJDKHOCT M HEHaBpeMeHara Tyx0a ke ja ordpiu Bp3
OCHOBa Ha WwIeH 267, craB 1 o7 3aKOHOT 3a MapHIYHATA TIOCTAIKa BO Bpcka co wieH 181, cras 3 ox 3axoHOT 32 padot-

HHTE OJHOCH.
24Cn. Becuuk Ha PM, 6p. 79/05, 110/08, 83/09, 116/10, 124/15.
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Ha TJIaBHA paclipaBa, 3a ONpe/eTyBamke Ha POKOT 32 YMHEHA Ha CTPAHKUTE CO
npecyza, Kako ¥ 3a BIOXKYBambe Ha kajidoa nmpoTus npecynara. O BaKHU PUYIH-
HU KOW TIPBOCTETIEHUOT CYJl MOpa Jia TH 00pa3lIoKu, MOXKE J1a OJTy4H jKajdaTta
MPOTHB TIpecy/aTa Jia HeMa CyCIIEH3WBHO JI€jCTBO, OMHOCHO Ja HE TO 3a/Ip)KyBa
W3BPIIYBAKHETO HA TIPECy/IaTa v MpeJl Hej3uHaTa MPaBOCHIHOCT. PaOOTHHOT criop
BO IIPB CTENEH Tpeba Ja 3aBpIIy BO POK O IMIECT MECEIH Off MOJHECYBamhe Ha
Ty»0ara, a BTOPOCTENEHHUOT Cy/ Tpeba 1o xkanbdara aa ojurydu Bo pok of 30 neHa
aKo OJUTy4yBa Ha CEJJHHIIA Ha COBET, OJHOCHO BO POK OJ1 JIBA MECEIIH aKO COBETOT
OJIITYYH J1a OJIP’KHU pacipaBa®.

Tpeba na ce crioMeHe Jieka BO OAPEICHU CIy4ad MOCTOM U YIITE €JICH,
YEeTBPT 3AIITUTEH MEXaHW3aM KOj paOOTHHKOT MOXE Jia TO yrnorpeOu BO CBoja
3amTuTa. Toa € MmoBeAyBame Ha MOCTANKa co Mpeaior 10 MUHUCTEPCTBOTO 32
TPYA M COLMjaJiHa TOJIMTUKA 33 MUPHO pElIaBabeé Ha MHIMBUAyaJleH pabOTeH
criop npes u30paH apOuTep, BO COIACHOCT CO OApeaduTe of 3aKOHOT 32 MUPHO
pelaBame Ha pabOTHUTE CIOpoBH.*® MeryToa, oBaa mocTarka MoXe Jia ce aruiu-
IIUpa caMo BO CITy4aj Kora padOTOAaBavyoT JOHEN O/UTyKa 32 OTKa)KyBarme Ha J0-
TOBOPOT 32 BpabOTyBamke U My MOHYIWI HAa paOOTHUKOT HOB IIPOMEHET JIOTOBOP,
KO0j 0BOj To MpudaTHII 33APKYBajKH IO MPABOTO HA OCTIOPYBamk-E Ha MPOMEHaTa Ha
paboOTHOTO MECTO, HO HE M BO CIIy4aj aKo ce pabOTH caMo 3a €IHOCTpaHa OJuTyKa
3a MpepacrnopeayBamke Ha HOBO pabOTHO MECTO, O6e3 mpuToa ja Oujae u3peucH u
OTKa3 3a IMPETXOAHOTO paboTHO MecTo.?’ MHaKy, oBaa mocrarnka ¢ 0p3a, epukacHa
Y EKOHOMHUYHA U MOXE JIa C€ BOJH CaMO JIOKOJIKY C€ COIVIACHU JBETE CTPAaHU BO
CIIOPOT, a OJUTyKara Ha apOMTEpOT € BEIHAII MPABOCUIIHA U M3BPIIHA OWICjKH
MIPOTHUB Hea He € J03BOJIeHa Kanoa.

[Noarajku o ceTo tocera HaBEACHO MOXKeE J1a 3aKIIydYnMe JieKa 3aKOHOT 32
pabOTHU OTHOCH BOOIIIITO HE CIIOMEHYBA HUTY MPEBUIYBA MPEPACTIOPETyBaAHE
Ha pabOTHUK Ha JPyro pabOTHO MECTO, TYKY MCKIYYHBO JI03BOJYBa paboToma-
BavyoT Ha paOOTHUKOT Jja My Ja/ie (3aKOHUT) OTKa3 CO MOHY/Aa Ha HOB JIOTOBOP 32
BpabOTyBamE.

MeryTtoa, Bo mpakca paboToaBayuTe MHOTY YECTO C€ ,,cCHaoraar”’ Ha Ha-
YHH ILITO BO IOTOBOPHUTE 32 BpaOOTyBambe, BO OMKICOT Ha paOOTHHUTE 3a/1a4u HaBe-
JyBaaT MHOTY IIMPOKH, T1a AYPH U BOOMIITEHU (HOPMYIIAINH, @ YECTO CE CITYKaT
U co cieaHara ¢popMysalrja U CJIMYHU HA Hea: ,,...M OWJIO KOU JApyrH paboTH Ha
pabOTHM MecTa CIopen MoTpeOuTe Ha PabOTHUOT MPOIEC MO HAJIOT Ha TPET-
MOCTaBEHUOT ', HA TOj HAYUH CMETajKu JieKa To 3aJpXKyBaaT MPaBOTO BO CEKOE
BpeMe J1a ro npepacrnopeaar pabOTHUKOT Ha APYro pabOTHO MECTO, IypU U aKoO
TOA HE € BO COMIaCHOCT CO HeropaTa BOJIja, CTPYYHA CIpeMa MM pabOTHO HCKY-

ZTloseke Buau Bo oxpenoure o [masa XX VI, unenosu 404 10 409 o1 3aKOHOT 3a APHUYHATA OCTAIKA.

%6 Cn1. Becuuk Ha PM, 6p. 87/07, 27/14, 102,14, 30/16.

7OBa 0/1 IPUYKHA LITO CIIOPE/ WieH 3, cTaB 1 01 3aKOHOT 3a MEPHO pellaBambe Ha paboTHHTE CIIOPOBH, HHIMBUIYAICH
paboTeH CIIop, BO CMHCIA Ha OBOj 3aKOH, CE CMeTa CaMo CIIOp 10 TOBOJ OTKAXKYBame Ha JOTOBOP 32 BPabOTyBame
HencIuiara Ha Ttata. OBa 3Ha4H JIeKa OCBEH HaBeJIEHUTE, APYTUTE pabOTHH CIIOPOBH HE TIOJNIEXKAT MOJ jyPHCAUKITja Ha
0BOj 3aKOH, a TAKBH CE Ha IPUMEp, CIIOPOBUTE 33 HAIOMECT Ha IUTETa 0 PAOOTEH OIHOC WJIH CIIOPOBUTE 33 HOHUILTY-
Bamb¢ HA HE3AKOHUTH OJUTYKH Ha pab0TO/1aBa40T KOU HE CE MOBP3aHH CO OTKAKYBake Ha J0TOBOPOT 33 BPAaOOTyBakbe.
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CTBO (Ha TpUMEp, MOHKCKO PabOTHO MECTO BO CHCTEMaTH3aldjara Ha TPYIOT).
Beke ciomeHaBMe Jieka cexoja oapenda of1 JOroBOpOT 32 BpabOTyBame Koja € BO
CIIPOTHBHOCT CO OIIITUTE OAPEIOU 3a MpaBaTa, OOBPCKUTE U OITOBOPHOCTHUTE
Ha JOTOBOPHHUTE CTPAHU, ONPEICIICHH CO 3aKOH, KOJIEKTHBEH JIOTOBOP, OJTHOCHO
aKT Ha pabOTOaBaYOT, € HUIIITOBHA YIITE Ol MOMEHTOT Ha CKITy4yBamETO Ha JI0-
roBopoT. Toa 3HauM jieka BakBUTE OJPEI0N KOU pabOTONaBauUTE T BMETHYBAaT
BO JIOTOBOPHUTE BOOIIIITO HE MPOU3BEAYyBaaT MPaBHO JIEjCTBO, TaKa IITO KPajHO
MOTPELIHO PabOTOAABAYNTE CMETAAT IeKa UCTUTE OIpeI0M UM JlaBaar MpaBHa OC-
HOBA 3a MpepacrnopeayBamke Ha pabOTHUKOT Ha IPyro paboTHO MecTo 0e3 aHEeKC
Ha JIOTOBOPOT Kajie ke Ouie jacHO M3pa3eHa HeroBara COrIaCHOCT 3a paboTa Ha
HOBOTO PabOTHO MECTO.

Crnopen Toa, JIOKOJIKY paOOTHHIIUTE CE CBECHH 3a BaKBaTa COCTOj0a U BO
JIOBOJICH CTEIICH T'M TI03HABAaT CBOMTE TpaBa oj1 paboTeH OJHOC, Tpebda Ja 3HaaT
JieKa paboTo/1aBau0T HeMa ITPaBHA OCHOBA 3a €IHOCTPAHO MPEePaCcIIOpeyBake Ha
pabOTHUKOT Ha Ipyro paboOTHO MECTO, HAZBOP OJl CTpOrara 3aKOHCKa Mporenrypa
KOja TIOTOpE ja M3JI0KHBME.

2. AHaJIM3a HA 1Ba CYACKH CJIy4aH NMOBP3aHHU CO HE3AKOHMTO Ipepac-
nopeayBame Ha pa0OTHUK HA APYro pad0THO MeCTO U U3PEeKyBame
HA 0TKAa3 NOPaJAu HeM3BplUIyBamke HA padoTara HA ,,HOBOTO” padoT-
HO MECTO

Co 1en npakTUYHO | ,,IUTACTUYHO J1a TO TPETCTaBUME OHa IITO Oere 110-
cera enabopHrpaHo, Ke HalpaBUMe aHaJIN3a Ha €1eH KOHKPETEH, 3a TeMaTa MOIITHE
COOZIBETEH IPUMEP O TPYAOBO-CYJICKaTa NPAKTHKA HAa KaHAWAATOT — JOKTOPAHI,
KOj ¥ CaMuUOT 110 npodecuja e Cy/iuja Ha OCHOBEH Cy[l KOj ITOCTaIlyBa o paboTHH
CTIIOPOBH.

CranyBa 300p 3a ciiydaj Ha eJHa paOOTHUYKA BO TPTOBCKO JIPYIITBO KOja
CO OJUTyKa Ha paboTonaBadyoT OMiIa HE3aKOHUTO TpepacropeieHa Ha JIPyro pa-
OOTHO MECTO, a TOJOITHA CO JIpyra OJJIiyka Ha padOoTOMaBa40T M OWJI U3pPEUYCH
OTKa3 Mopajay HEeW3BpIIyBame Ha paboraTta Ha ,,HOBOTO paboTHO Mecto. [Ipo-
THB JIBETE OJUTYKH paOOTHUYKaTa rmodapaia CyJcKa 3allTuTa, Mopaay IITO MPe
CyZoT OmJie 3aBeJIeHM JIBa OJICITHH PaOOTHH CIIOPOBU KOU Me'yCeOHO ce TECHO
noBp3anu. CTpaHKH BO JIBaTa CYJICKU CIIOPOBH c€ paOOTHUYKATA, KaKO TY>KUTE-
Ka ¥ paboToIaBav0T, KAKO TYXKEH.

2.1. Kpamoxk npuka3z na pereeanmuume paxmu na cayuajom

TykuTenkara uMa 3aBpIIIEHO BUCOKO CTPYYHO 00pa3oBaHue, MMa CTEKHATO
3Bamb¢ IMIUIOMUPAH MEHAIEp 10 aphHa U MIMEANIMja U TIOCceayBa YBEpeHHE 3a
OBJIACTEH CMETKOBOIUTEI. TyKEHHUOT € IIPABHO JIUIIE — TPTOBCKO JIPYIITBO CO OTPa-
HUYEHA OJITOBOPHOCT CO PETUCTPUPAHA JICJHOCT - TeXHWIKH Mperyie]] Ha BO3MIIA.

Ha nen 07.07.2017 romuHa Ty>KeHHOT Kako pabOTO/IaBa4y M TY>KUTEIKaTa
Kako paboTHUK ckiyunsie JloroBop 3a BpaboTyBame CO KOj Taa 3acHOBaja pado-
TEH OJIHOC Ha pabOTHO MecTO ,,OBIaCTEH CMETKOBOAUTEN ’, CO paOOTHO BpEME O
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10 gaca Bo Hefenara, OMHOCHO 2 Yaca JHEBHO BoO repuof o 10 1o 12 gacor cexoj
paboten neH. [lomery ocTaHaTuTe TOTOBOPHU IpaBa U 0OBPCKH, CO JOTOBOPOT
3a BpaboTyBame OUIIO OTpEIeNIeHO JeKa ,,BO Clydaj Ha moTpeda pabOTHHKOT €
COIVIACEH J]a OMJe paclopeieH Ha CeKoe pabOTHO MECTO KO€ OAroBapa Ha HEero-
BUOT CTEIEH Ha CTPyYHa MOJr0TOBKA COMIAaCHO MOTpeduTe Ha paboToAaBavyoT” .

Tyxutenkara paborara Kako OBJIACT€H CMETKOBOJIUTEN HA TYXKEHHUOT ja
U3BpIIyBasia O KaHlenapuja jJouupana Ha yn. ACHOM, 6p. 13 Bo Benec, koja
ajipeca MpeTcTaByBa CEAMIITE Ha TYKEHUOT 3alUIIaHO BO TPTOBCKHOT PETHCTAp.
TyXeHnoT, naxk, AejHOCTa Ha TEXHWYKH TPETIie] Ha Bo3uia ja Bpien Bo CTtaHu-
1ara 3a TeXHHYKH Tpervie] Joupana Bo Hacenba Peuanu Bo Benec, kage nman
opranuzupano IlogpyxHuna. PaboTHuTe 3amaun TyKHUTeENKaTa 3a TyKEHHUOT TH
M3BpIIlyBaJla HA HAYMH LITO CEKOJJHEBHO O CTpaHa Ha BPaOOTEHM Kaj TY)KEHHOT
1 Ouia mpeaaBaHa KHUTOBOACTBEHA JOKYMEHTAllMja 3apaJl KHIDKEHE, KaKko U
MApUYHU CPE/ICTBA O] THEBEH IPOMET KOM Taa I'M BHECYBaja Ha TPaHCAKILMCKa
CMETKa Ha TYXEHHUOT BO OaHKa.

Ha nen 11.07.2019 ronuHa momuio 10 MpoMeHa Ha yIpaBUTEN Kaj TyXKe-
HUOT. Kparko 1mo npe3emame Ha (DyHKIIHjaTa, HOBHOT yIIPaBUTEN Ha TY>)KEHHOT Ha
neH 25.09.2019 roguna nonen Omtyka 3a mpepacrnpezenda Ha pabOTHO MECTO Ha
TYXKHUTEJKaTa.

Co npenmeTHaTa OTyKa Ty)KUTEJIKaTa pacrpeieieHa Ha paboTHO MECTO
,,OBIIACTEH CMETKOBOJIUTEN’ C€ MpepacipeeayBa Ha paboTHO MecTo ,,PaboTHHK
3a OIIITH U 3a€THUYKU pabOTH’ U Ce MOBHUKYBA J1a CKIIydn AHEKC Ha JJOTOBOP 3a
pabora. Bo Omiykara e onpezeneHo Jieka TyKHUTelKaTa € JoJKHa paboTUTe U
pabOTHUTE 3a/1auy J1a T'M U3BPIIlyBa BO IPOCTOPUUTE HA TY)KEHUOT Ha ajpeca Ha
Cranuuara 3a TEXHUYKH IIperie] Bo Hac. Peuanu, co paboTHO BpeMe COINIacHO
J0roBopoT 3a Bpaborysamwe oz 10:00 mo 12:00 gacot cekoj padoren aeH. Onpe-
neneHo e aeka OxmykaTta cramyBa Ha cuia BefHaml. Bo outykara e conmpikaHa
MoyKa 3a MpaBo Ha MPUTOBOP BO POK O 8 J€HA OJ1 ICHOT Ha MPUEM, CO HallOMEHa
JIeKa TIPUTOBOPOT HE TO OjjIara U3BPIIYBamETO Ha omirykara. OuryKara CoapKu
Y HAIlOMEHA JIeKa TY)XKHUTEJIKaTa € 00Bp3aHa Jja M3BPIIH MPeIaBambe Ha IeTOKYTI-
HUTE paOOTHU MaTEpHjau KO C€ MPOU3JIC3EHU O] paOOTHOTO MECTO KOE€ IO HM3-
BpILlyBaJia KAKO OBJACTE€H CMETKOBOAMTEI, KAKO U HAIlOMEHA 3a MPUJIOT: AHEKC
Ha J10roBop 3a pabora. Ojurykara He COApPXKU 00pa3NIokKEeHHE 3a MPUUMHUTE 3a
HEJ3UHOTO JOHECYBAbe.

[IpotuB oBaa OmTyKa Ty>KATEJIKaTa BIOXKUJIA TIPUTOBOP 10 BTOPOCTETIE-
HUOT OpTaH Ha TY)KEHHOT, YKa)KyBajKH JIeKa OJUTyKaTa € HejacHa, HEe3aKOHUTA
1 HeoOpasnoxkeHa, Jeka koH OJurykara He € MPHIOKEeH AHEKC Ha JIOTOBOD 3a
BpaOOTyBame U JOKOJIKY AHEKCOT ce OJJHECYBa Ha IIPOMEHA BO JIEJIOT Ha paboT-
HOTO MECTO JIeKa He c€ coIviacyBa CO UCTHOT, Jieka pabOTHOTO MecCTO ,,PaboTHUK
3a OMILUTH M 3aeIHUYKH paboTH’ Ha KOE ce IpepaclpenenyBa He OAroBapa co
HEJ3UHHUOT CTEIEH Ha CTPyYHa MOJATr0TOBKa, Jeka OJuTyKara COAp KU HE3aKOHUTA
MOyKa JieKa MPUTroBOPOT HE TO OjJIara Hej3MHOTO U3BPIIYBamke OM/1ejKH IPUTOBO-
POT MMa CyCIIEH3UBHO JI€jCTBO, KaKO M JIeKa CUTE JIOKYMEHTH 3a KO ce 00Bp3yBa
Jla TH Ipeajie ce HaoraaT BO CEMINTETO Ha ApymTBoTo Ha yi. ACHOM, 6p. 13
B0 Benec kazne Bo cexkoe BpeMe yNnpaBUTEIOT MOXKE J1a U3BPIIM YBUJ U Ja 3eMe
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MIPUMEPOK OJI CMETKOBOJICTBEHATA EBUJICHIIN]jA CO KOja TY>KUTEJKATa € 3a10JIKe-
Ha COTIaCHO Pa0OTHHTE 3a7a4H KaKO CMETKOBOIUTEIL.

Ha nien 09.10.2019 ronuna ynpaBUTEIOT Ha TY>KEHUOT KaKO BTOPOCTEINEH
opras, gonen OJIyka cO KOja MPUTOBOPOT Ha TYXKUTEJIKaTa ce 010uBa co 00-
pasnoxeHue JeKa Ty>KUTelKaTra Kako paboTHUK co JIoroBopoT 3a BpaboTyBame
ce corvacuiia Bo cily4aj Ha morpeda Ha paboTomaBadoT Ja Ouje pacmpeseneHa
Ha cexoe pabOTHO MECTO KOe OAroBapa Ha Hej3UHAaTa CTpy4yHa MOArOTOBKA, JeKa
IpepacrpeeslyBambeTo € U3BPIICHO COMTacCHO MOTPeOuTe Ha TY)KEHHOT M JeKa
cTaHyBa 300p 3a UTHA M HEOIJIOXKHA paboTa Koja Tpeba Ja ce mpe3eMe 3apaan
HCKOPHUCTYBalb€ Ha KarmauuteTuTe Ha Bpaborenure. OBaa Oiyka € 1ocTaBeHa
JI0 TY’KHTEJIKaTa co npernopadana nparka Ha aeH 18.10.2019 roauna, o mro Ha
neH 25.10.2019 ronuHa TyXUTENKaTa MoIHeNa Ty)k0a co Koja 6apa CyIoT Ja ru
MOHMIITH Kako He3akoHCcKkH OJuTykara 3a npepacnpeaenda Ha paboTHO MECTO O
25.09.2019 roguna u Omnykara oz 09.10.2019 roguna co koja ce oxduBa Mpuro-
BOPOT Ha TyXHUTelKkaTa mpotuB OJuIykaTa 3a npepacrpenenda Ha paboTHO MECTO.

HcTroT nen kora e joHeceHa ocropenara Bropocrenena Omiyka co koja
ce ombuBa mpuroBOopoT poTuB OJTyKara 3a mpepacrnpezenda Ha paboTHO Me-
cto — 09.10.2019 roguua, ynpaBUTENOT Ha TYXEHUOT JoHen U Omiyka 3a OT-
Ka)KyBambe Ha JIOTOBOPOT 3a BpaboTyBame. Co 0Baa oJ/ulyka Ha Ty)KUTEJIKaTa U ce
OTKa)XXyBa JOrOBOPOT 3a BpaboTryBame 3akirydHo co 09.10.2019 ronuna, 6e3 o1-
kazeH pok. Cropen oOpas3oKEeHHETO Ha OBaa OJUTyKa, IPUUYMHA 32 OTKAKYBaHe
Ha JOTOBOPOT 3a BpabOTyBame € HEeONpaBIaHO OTCYCTBO Ha Ty)KHMTENKara 3 1o-
CJICZIOBATEIIHH JICHA, OJHOCHO 5 U MOBEKE JIEHOBU BO TEKOT Ha TOJIMHATA, TOPAIH
TOA ILITO TYKUTEJIKATa HE CE jaBUJIa Ha paOOTHOTO MECTO ,,OBJIACTEH CMETKOBO-
nuten” Bo nepuon ox 04.09. no 26.09.2019 roauna, a ox 27.09. no 09.10.2019
rOIMHA HE Cce jaBuja Ha pabOTHOTO MECTO ,,PabOTHHK 3a OMINTH M 3a€AHUYKU
paboTu” Ha Koe OuiIa pepacropeeHa.

W nmpotuB oBaa Opnmyka TyXKHUTeNKaTa MOTHENA MPUTOBOP, YKAXKYBajKU
neka taa Bo Tek Ha uenuot nepuona ox 04.09. mo 09.10.2019 roguna 6mia Ha
HEJ3UHOTO pabOTHO MecTO OBIACTEH CMETKOBOIUTEN BO CEUIITETO HA TY)KEHHU-
ot Ha yi1. ACHOM, 6p. 13 Bo Benec u Bo HCTHOT mepuoa U3BpIITyBaia pabOTHH
3a/lauu COrIacHo Oapamara Ha YIPaBUTEINOT 32 IITO OCTON U e-MauJl KOMyHHKa-
1IMja, a OyKara 3a MpepacrnopeayBame Ha HOBO pabOTHO MecTo ,,PaboTHUK 32
OILITH M 3a€IHUYKH PabOTH’ He OMia KOHeuHa OM/iejKy MPOTUB Hea OMIT BIIOKEH
MIPUTOBOP, IOPAJIHU LITO UCTAaTa HE MOKE Jla CE M3BPILH U J1a CE CMETa JIeKa Taa He
ce jaBmiia Ha Toa paboTHO MecTo Bo nepuon o 27.09. mo 09.10.2019 roauna.

Co Onnyka o1 25.10.2019 roguHa ynpaBUTEIOT KaKO BTOPOCTEIEH OpraH
Ha TY>KEHHUOT MPUTOBOPOT Ha TY>KUTEJIKATa ro oJ0uJ.

[Tocne otkazor, co 3anucHuk ox 21.10.2020 roguHa TyKUTEIKaTa U3BP-
II1Ia IPUMOTIPEIaBalkhe Ha KHUTOBOJCTBEHATa JoKyMeHTanuja. [lomery apyro-
TO, 3aIMCHUKOT KOj € BO PAKOIUC COAPKHU KOHCTAaTalMja Ha TY)KUTEJKaTa JeKa
Taa oJf 10arameTo Ha HOBHOT yIPABUTEN CEKOjJHEBHO OMIIa MPUCYTHA HA CBOETO
pabotHo MecTo Ha yi1. ACHOM, 6p. 13 u ru u3BpIryBajga COBECHO CBOUTE paboT-
HU 00BpPCKU. 3alMCHUKOT € CBOEPAaYHO MOTIHUIIAH Of] TY>)KUTEJIKaTa U yIpaBUTe-
JIOT Ha TY>KEHHUOT.
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Ha nen 06.11.2020 roguna Ty>KuTenkara ja IOAHENa BTopaTa Tyx0a, co
Koja Oapa Ja ce MOHMIITAT Kako He3akoHCKH OulykaTa 3a OTKa)KyBame Ha J10-
roBOpoT 3a BpabotyBame o1 09.10.2020 roquna u Omnykata ox 25.10.2019 ro-
JMHA CO Koja ce oa0MBa MPHUroBOPOT Ha Tyxwurenkara. Co TyxOara Oapa u na
ce 3a/10JDKM TYXKEHHOT J1a ja BpaTH Ty)XMTelKara Ha paboTHO MecTo OBiacTeH
CMETKOBOJIUTEII, a JIOKOJIKY CyAOT HajJe Jieka Toa 0apame € HEOCHOBAHO, UCTAK-
HaJja cJeIHO Ty>KOeHOo Oapame Ja ce 3aJ0/KU TYKEHHOT Ja ja BpaTu Ha paboTHO
MECTO KO€ 0JIroBapa Ha CTENEHOT Ha Hej3MHATa CTPy4Ha MOJroTOBKAa U pabOTHO
HCKYCTBO.

2.2. Ilpecyoa u Kpamko npasno pezume Ha cyoom no npeama myxncoa
3a NOHUWIMY6Aare HA 00IYKuUme 3a npepacnopeoysare Ha Opyzo
pavdomno mecmo

Cynot 3eman Bo Buj Jeka co Omykara 3a mpepacrpernenda Ha padoT-
HO MecTo o7 25.09.2019 ronuHa TyKEHHOT ja MPEPaCIOPEIIT TY)KUTETKATa O
paboTtHO MecTO ,,OBJIACTEH CMETKOBOAUTEN Ha paboTHO MecTo ,,PaboTHUK 3a
OTIITH M 3a€THUYKU padOTH” M MCTOBPEMEHO ja MOBUKAJ Jla CKIY4YH aHEKC Ha
JIOTOBOPOT 3a BpaboTyBame. O compxuHaTa Ha oBaa Omiiyka CyloT yTBPIWI
JIeKa He CTaHyBa 300D 3a OJUTyKa 3a OTKa)XyBarme Ha JOTOBOPOT 3a BpaOOTyBambe
CO TIOHY/J]a Ha HOB JIOTOBOP BO COMIIACHOCT CO WiI. 78 0 3aKOHOT 3a paOOTHUTE
OJTHOCH, TYKY OJUTyKa Ha TYKEHHOT CO Koja 0€3 HUKaKBO 00pa3yIOKEHUE Ce BPIIH
€IHOCTpaHa MPOMEHa Ha JOTOBOPOT 3a BpaOOTyBame CO MpepacropenyBambe Ha
JPyTO pabOTHO MECTO KOE€ € HEMTOBP3aHO CO pAOOTHOTO MECTO ,,OBIACTEH CMETKO-
BOJMTEN 32 KO€ TY)KUTEIIKaTa 3aCHOBaJIa pab0TEH OTHOC, IITO € BO CIIPOTUBHOCT
co onpenOuTe Ha 3aKoHOT. [Ipu BakBa cocTojba, CyI0T OIICHIII JeKa OCIIOpeHaTa
Omtyka e He3aKOHUTA UMajKU BO TIPEABHU] JIeKa 3aKOHOT 32 PaOOTHUTE OTHOCH
BO CBOHUTE OJ[pe/0M HEe T03HaBa MHCTUTYT MpepacrnopenyBame Ha pabOTHHK, Ma
KaKO TaKBa OJIITyKaTra He MOXE Jla ONICTaHe BO PaBHHUOT rnpomeT. CieIcTBEHO Ha
TOAQ, CyJ0T HAIIOJ JIeKa HE € 3aKkOHUTa U Bropoctenenara Omiyka ox 09.10.2019
roJIMHa CO K0ja ce 00MBa MPUTOBOPOT Ha Ty)XKUTesKaTa nmpoTtuB Ojurykara 3a
npepacnpesnenda Ha paboTHO MECTO.

CynoT npu ofTydyBambeTO OICHWI U JIeKa TY)KEHHOT HEOCHOBAHO CMETa
neka Bo Jlorosopor 3a Bpabotysame o1 07.07.2017 roguna TyKHUTeIKaTa BEKE ce
corviacuia BO ciiydyaj Ha morpeba Ha paboTojaBavoT aa Ouje mpepacnpeaeicHa
Ha pabOTHO MECTO KO€ O/IrOBapa Ha Hej3WHaTa CTPYYHA MOJTOTOBKA, TIa CO OTJIeT
JieKa TY)KEHUOT UMaJjl moTpeda o1 paOOTHHUK 3a OMINTH U 3aeAHUYKU padoTH, ja
npepacnpenenun tyxurenkara. Cropes cyJIoT, BakBaTa JOTOBOpPHA ofpenda He
TH JICpOTHpa 3aKOHCKHUTE OApea0r, HUTY IO OBJIACTyBa TYKCHHOT Jia BPIIU TIpe-
pacropeayBambe Ha TY)KHTEJKaTa Ha JIPyro pabOTHO MECTO, OHOCHO Jia BPIIU
MIpOMEHa Ha JOTOBOPOT 3a BpabOTyBame CIIPOTUBHO HA MOCTANKaTa U MPABHUTE
OCHOBH TIPOITUIIIAHU BO 3aKOHOT 32 PaOOTHHUTE OJHOCH.

On oBue npuunHHU, cynoT AoHen lIpecyna co koja ro ycBoui TykO0€HOTO
Oapame Ha TY)KUTEJIKAaTa W T IMOHUIITHI Kako He3aKOHCKH aBere OIIyKH Ha
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TYKEHUOT TOBP3aHM CO HEJ3MHOTO IpepacropeayBame Ha paboTHO MecTo ,,Pa-
OOTHHMK 32 OILITH U 3a€AHUYKH padboTn”.

Bo sxanbeHa mocrarka, npecyaara € moTBpAeHa O MOBUCOKUOT Cy/1.>

2.3. Ilpecyoa u kpamko npagno pezaume Ha Cyoom no emopama myxicoa
3a NOHUWIMYBAtbE HA 00JIYKUME 3G OMKANCY8AIbe HA 002060POM 34
eépadomyearve

[Toarajku o1 OCHOBOT MOpaiv KOj € U3PEUeH OTKa3, a YTBPAYBajKU TO pe-
LIUTETHUOT (PakT Janu Ty)KUTEJIKaTa HEeONpaBAaHO OTCYCTBYBaJjia o/l paboTa BO
CIIOPHUOT MEPHUO]I, CYAOT OJT U3BEACHUTE JIOKa3U M 0COOCHO O] UCKA30T Ha TYKHU-
TEeJKaTa yTBPIWI JIeKa BO LIETUOT CIIOPEH MEPHO TYy>KUTEIKaTa T U3BpIIyBaia
CBOUTE pa0OTHHU 3a]1a4i Ha paOOTHOTO MECTO ,,OBJIACTEH CMETKOBOIUTEN 32 KOE€
TO CKJIy4HJia JOTOBOPOT 3a BpaboTyBame, BO KaHIenapujara Ha yia. ACHOM, 6p.
13 Bo Benec kazie mTo ce Haora CEAUIITETO HA TY>KEHHOT U KaJe TyKUTeJIKaTra
YIIITE OJT PBUOT JICH Ha CBOETO BPaOOTyBamE Ma CE J0 ICHOT Ha OTKA30T T U3B-
ryBaja cBouTe paboTHH 3a/1auu 3a TykeHUOoT. CyoT moaapui Bepda Ha UCKa30T
Ha Ty)KUTEJKaTa CO OIvie]l JAeKa UCTUOT LEJIOCHO KOPECIOHAMpA CO UCKA30T Ha
ceenokoT E. M., a ocobeHo co ABOHAacOYHATa MUCMEHA e-Maujl KOPECIoAeHITH]a
noMmery TyXKUTeJIKaTa U yIpaBUTEIOT Ha TY)KEHUOT, O] KaJie POU3Jeryna JaeKa
Ha MTOBEKE JICHOBH BO PAMKH Ha CITIOPHUOT MEPUO]T 32 KOj CE TBP/IU JCKa TYKUTEII-
KaTa OTCYCTBYyBaJsa o1l paboTa, yIpaBUTEIOT KOMyHUIMpa 1 Oapa monaTony u
JaBaJI HAJIO3HM 32 TUIaKamkhe Ha TYy)KUTEJIKAaTa Kako OBJIACTCH CMETKOBOJIUTEIN, a Taa
rocTaryBajia o TakBUTe Oapama oJ cBojara KaHuenapuja Ha ya. ACHOM, 6p.
13 kazme ce Haorasna 1eIOKymMHaTa KHUTOBOACTBEHA JOKYMEHTAIM]ja U KOMITjyTe-
pOT Ha KOj paboTena Kako cMeTkoBoauTel. MIcToBpeMeHo, CyI0T BO TIOTKperna Ha
BUCTHHUTOCTA Ha OBUE (haKTH ja 3eMall BO BHUJI ¥ COAPKMHATA Ha 3aITMCHUKOT O]
21.10.2020 ronuHa 3a U3BPIICHO NPUMOIpPEIaBamke HA KHUTOBO/ICTBEHATA JIOKY-
MEHTAI[1ja, KaJIe € JaCHO KOHCTATUPAHO JIeKa Ty>KUTENKaTa O/ Ha3HAUyBambEeTO Ha
HOBUOT ynpasuten (1ro 3Haun of 04.09.2019 roguna) cexojaHeBHO Ouia mpu-
CyTHa Ha cBoeTO paboTHO MecTo Ha yi1. ACHOM, 6p.13 u ru usBpiryBaia cBOUTE
paboTHH OOBPCKH, a OBOj 3aMMCHUK 0e3 010 KakBa 3a0eleliKa € CBOepPayHo MOT-
MUIIaH O]l YIIPaBUTENIOT Ha TY)KEHUOT, KO Ha TO] HAYMH ja MOTBPAMJ HEroara
COJP)KMHA KaKO BUCTUHUTA.

[Ipu BakBa cocrTojOa, IEHEjKHU JeKa TY)KUTEIKaTa BO CIIOPHHOT MEPUOT
Owa mpucyTHa Ha pabora Bo kaHmenapujata Ha yin. ACHOM, 6p. 13, cymor orie-
HUJI IeKa TY>KEHHOT Kako paboTofaBay BO cMHcia Ha 4. 72 B.B. wi. 82, ¢T. 1, T. 1
0J1 3aKOHOT 3a pabOTHUTE OAHOCH, HE ja JI0Ka)kaJl OCHOBAHOCTA 32 HEOIIPABAAHO
OTCYCTBO Ha TY>KUTEJKaTa o1 pabOTHOTO MECTO ,,OBIaCTeH CMETKOBOJIUTEN BO
pabotaute nenosu Bo nepuox ox 04.09. no 26.09.2019 roguna, mTO M CE CTaBa
Ha ToBap co ocnopeHara OJUIyKa 3a OTKaXyBambe Ha JOTOBOPOT 3a BpaOOTYBabE.

B TIpecyna PO.6p.112/19 ox1 27.03.2020 roauua na OcHoBeH cyx Benec.
PTIpecyna POXK.6p.905/20 o1 03.11.2021 roauua Ha Anenanuones cyy Crorje.
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[Tonaramy, Bo moriies Ha HEOMPABIAHOTO OTCYCTBO HA TY)KUTENKaTa OJ
,,HOBOTO” pabOTHO MecTO ,,Pa0OTHUK 3a OMIITH U 3aeTHUYKH PabOTH’ Ha KOE
6wa npepacnopenena co Omryka ox 25.09.2019 roguna, cyqoT OLICHWI JieKa
BaKBOTO IIPEpacIopeyBambe € HE3aKOHUTO, IOPAIH IITO TYXKHUTEJIKaTa OCHOBA-
HO JI0 TYXKEHHOT TIOJIHEJIa TIPUTOBOP MPOTHUB OIJIyKaTa 3a IMpepacropeayBambe 1
MIPOIOJDKMIIA J1a TH U3BPILYyBa CBOMTE PaOOTHU 3a/1a4u Kako ,,OBJIaCTeH CMETKO-
BoauTen BO KaHuenapujara Ha yia. ACHOM, Op. 13 Bo Benec.

On oBze, npu coctoj0a Kora € yTBpJCHO JeKa MpepacriopeyBambeTo He
OMJIO0 U3BPILIEHO BO COMIACHOCT CO 3aKOHOT, CYAOT OIICHWII JieKa TYXCHHUOT He-
MaJI TIpaBHA OCHOBA JIa KOHCTaTHUpa JeKa BO PaOOTHUTE JCHOBU BO MEPHOI O
27.09. 10 09.10.2019 roguna Ty>KMUTEIKaTa HEOIIPaBAaHO HE CE jaBUJIa HA HOBOTO
paboTHO MecTo ,,PaboTHHK 3a ommTH M 3aenHUYKU padoTtn” Bo CraHumara 3a
TEXHUYKHU Tperiiesl Bo Hac. Peyanu, mTo UCTO Taka i1 ce ctaBa Ha ToBap co Oc-
MOpeHaTa OJIyKa 32 OTKaXXyBam€ Ha JJOTOBOPOT 3a BpaboTyBame. Hanpotus, ox
PaCIIONIOKIIMBUTE JTOKAa3H CYIOT YTBPAMJ JIeKa M BO OBOj MEPHOJ TYKUTEJIKATa
Ouna npucyTHa Ha paboTHOTO MecTo OBIaCTEH CMETKOBOAMTEI BO KaHIIEIapHja-
ta Ha ya1. ACHOM, 0Op. 13 Bo Benec, noceOHO 11eHejKu JeKa BO UCTHOT NEPUO.T
OJlTyKara 3a IpepacropenyBame He Onna HUTY KOHeUHa OUIejKU MTPOTHUB MCTaTa
OWJI IOHECEH MIPUTOBOD.

On cute oBHE MPUYHMHHU, CYJOT YTBPIMI JeKa ocrniopeHara Ouayka 3a oT-
Ka)KyBarb€ Ha JOTOBOPOT 3a BpabOTyBame MOPaIy MOpaan Toa IITO TY>KUTEJIKaTa
HE ce jaBuiia Ha pabOTHOTO MECTO ,,OBJIACTEH CMETKOBOIUTEN” BO paOOTHUTE Jie-
HOBH BO 1iepuof o 04 10 26.09.2019 roauna, a Bo paOOTHUTE IEHOBU BO TIEPHO]T
on 27.09. no 09.10.2019 roaunHa He ce jaBUia Ha pabOTHOTO MeCTO ,,PabOTHUK
3a OIMITH ¥ 3a€AHUYKH padOTH Ha Koe Omiia mpepacrpeesicHa, He € 3aKOHUTA.
CrencTBeHO Ha TOa, CyAOT HALIOIN JIeKa He € 3aKOHUTA M OCIIOpeHara BTOPOCTe-
neHa Opiyka co Koja ce o10MBa IMPUroBOPOT Ha TyXKUTeJIKara npoTtuB Oamykarta
3a OTKa)XXyBamh€ Ha JIOTOBOPOT 32 BpaOOTyBambE.

[Mopaau Toa, cynot gonen npecyna*’ co Koja BO 0BOj JI€JI TO YCBOMJI TYXK-
O6eHoTo Oapame Ha Ty)KMTEJKaTa M 'Y MOHUIITHII Kako He3akoHCKu OJutykara 3a
OTKa)XKyBam€ Ha I0roBopoT 3a Bpadorysame o7 09.10.2019 ronuna u Omtykara
ox 25.10.2020 roauHa co koja ce ogduBa MpUroBopoT mpoTtuB OmykaTa 3a OT-
Ka)XyBarb€ Ha JIOTOBOPOT 32 BpaOOTyBame.

Co oryen Aexa TyKuUTeNIKaTa co UCcTaTa oBaa Tyk0a mobapasia 1 Bpakame
Ha paboTa, CO TOa IIITO UCTaKHAaJa JIBe Ty)kOeH! Oapama 1 Toa, IPBO TYKOEHO 0a-
pame 3a Bpakame Ha paboTa Ha paboTHO MecTO ,,OBJIaCTEH CMETKOBOAUTEN” KO€
JIOKOJIKY CYZIOT HajJie IeKa He € OCHOBAHO, CJIEHO TyOeHO Oapame 3a BpaKkame
Ha pa0oTa Ha U3BPILIYBamke paOOTHHU 3a/1a4u KO OJIr0BapaaT Ha CTENEHOT Ha Hej-
3MHATa CTPyYHa MOATOTOBKA U pabOTHO UCKYCTBO®!, CYIIOT, OJTy4yBajKH 110 OBO)]
Jien of Tyxk0ata, Bp3 ocHoBa Ha 4. 102, cT. 1 ox 3akoHOT 3a pabOTHH OJTHOCH TO
3aI0JDKHI TY’)KEHHOT TI0 TIPaBOCHITHOCTA Ha MPEeCy/iaTa J1a ja BpaTu Ty)KHUTEIKaTa

O TIpecyna PO.6p.117/19 oz 09.04.2020 roxuua Ha OcHOBeH cyx Berec.

3'Bo coracHocT co wieH 178, cras 2 01 3aKOHOT 3a TApHIYHATA IOCTAIIKA, TY)KUTEIOT MOKE B HIIH TTOBEKE TYKOCHH
Oapama Bo MeryceOHa BpCKa 1a ' HCTaKHE BO eHa Tyxk0a U Taka CyIOT Ja TO YCBOM CIEIHOTO O THe Oaparma, ako
Haj/ie JIeKa OHa IITO IpPeJ] Hero € HCTAKHATO He € OCHOBAHO.
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Ha paboTa Ha U3BPILIYBakE pAaOOTHHU 3a/1a41 KO OJIr0Bapaar Ha CTENEHOT Ha Hej-
3MHATa CTPyYHa MOATOTOBKA M pabOTHO MCKycTBO. OBa O/ MPUYMHA IITO HaBe-
JIeHaTa 3aKOHCKa ofipe1oa He MPeABHUIyBa MPaBo Ha paOOTHHUKOT Jla ce€ BpaTu Ha
KOHPETHO pabOTHO MECTO Ha KO€ paboTel Mmpel He3aKOHUTHOT OTKa3, IITO 3HAYH
JIeKa TOj UMa TIPaBo Jla Ce BpaTh Ha paboTa Ha OMII0 Koe pabOTHO MECTO KO€ Ofl-
roBapa Ha CTEIICHOT Ha HEroBara CTpy4YHa MOATrOTOBKA U pAOOTHO MCKYCTBO.

[oarajku on Toa, CyIOT OLIEHWII JIeKa € HEOCHOBAHO MPBOTO Oapame Ha
TYXKHTEJKATa 32 Bpakamke Ha KOHKPETHO pabOTHO MeCTO ,,OBIaCTEH CMETKOBO/IU-
Te”, IOPaJIM IITO CO MPECYIaTa KCTOTO IO OAOUII, a TO YCBOMJI CIIEIHOTO TYKOe-
HO Oapame 3a Bpakame Ha padoTa Ha U3BpIITyBamke paOOTHH 3a7a4i KOU OJIrOBa-
paar Ha CTETICHOT Ha Hej3MHATa CTPyYHa IMOIrOTOBKA H Pa0OTHO UCKYCTBO.

Bo xanbena mocrarka, ¥ oBaa mpecya € MoTBpeHa 0] TOBHCOKUOT CY/1.*

33KJIy‘{HI/I corjieiyBama

On M3HECEHOTO MOXKE J1a KOHCTaTUpaMe JIeKa IpaBara o paboTeH OTHOC
KOH C€ MPOMUIIAHHU CO 3aKOHOT U CE PETYJIMPAHU CO KOJIEKTUBHUTE JIOTOBOPH, CE
3arapaHTUpaHy. 32 HUBHOTO MPEKPIIyBakbe U HEUCIOIHYBalke paboTOAaBavOT
C€ COOUyBa CO MPaBHU MMOCIEIUII, OO BO OOIHK HA pa3HU CAHKIINH, TII00H, 1a
JypH ¥ TIpUBpeMeHa 3a0paHa 3a BPIICHE Ha JSJHOCT KOU MPABHU MEXaHU3MH CE
BO HQJIC)KHOCT Ha [[p>KaBHUOT MHCIIEKTOPAT 32 TPY/, HO ¥ BO OOJIMK Ha CYJCKa
3alITUTa Ha KOja paOOTHHKOT CEKOoTall MOXKE Ja Ce MOBHKA Tpe]] Ha/JIC)KHHUTE
JIOMAIITHU CYIOBH.

W noxpaj Toa mto Bo Pemy6nuka CeBepHa MakeioHH]ja yIITe mpes moBeke
OJ1 TPH JCICHUH YCIIEUTHO Ce BOCMIOCTABU U CE MOBEKE Ce pa3BUBA MPUBATHOTO
MPETIPUEMHUIITBO, & KCTOBPEMEHO MOCTOM COJHMIHA 3aKOHCKA TPYIOBO-TIPAB-
Ha paMKa Koja KOHTHHYHUPAHO TU CIIEJAN TPEHIOBUTE KOW TH HAMETHYBA HH]LYC-
TpHjasin3alujara, pa3BojoT Ha pa3IMuYHUTE CTONAHCKU JE€JHOCTH, ABHKEHETO Ha
MazapoT Ha TPYAOT U MOTPeOUTE Ha paboToMaBaYMTEe M PAOOTHUIIUTE®, CElaK,
TPrOBCKUTE IPYIITBAa Kako pabOTOIaBauM YeCTOMATH 3HAaT Ja ja 3J10ynorpedar
HUBHaTa (HaBUAyM) ,, JOMHHAHTHA  MMO3UIIM]a CIIpeMa HUBHUTE paboTHUIM. EnHa
OJ1 TAKBHUTE 3JI0yTIOTPEOU € HE3aKOHUTOTO IPEMECTYBahE, OJJHOCHO Mpepacrope-
JyBamke Ha paOOTHUKOT OJ] €THO Ha APYro paboOTHO MECTO.

Beke kaxxaBMe, a MOXKEBME | JIa BUJIUME MPEKY MPE3CHTHPAHUOT CIIy4aj
O] TIpaKcara, Jieka paboToaBaunTe HU3 MPU3MaTa Ha BMETHYBah¢ Ha JJOTOBOPHU
oZIpeIou o1 IOTOBOPOT 3a BpaOOTyBamke, HEPETKO ce 00U yBaar Ja OCTaBar ,,0T-
BOpEHa BpaTa’ 3a MpepacrnopeayBame Ha PaOOTHUKOT Ha JIPyro paboTHO MECTO,
BEPOjaTHO BO HajrojeM Opoj Cllyyal U caMUTe CBECHH JEKa TakBara ofpenda e
HEJ/I03BOJICHA, OJTHOCHO HHINTOBHA 10 CHJIa HAa 3aKOH M HE TIPOU3BEyBa MPAaBHO
nejcto. [Topaau Toa, 0COOEHO € Ba)KHO paOOTHHUIIMTE J]a T 3HAAT CBOUTE 3aKOH-
CKH IIpaBa ¥ Jia Tobapaar coOIBETHA 3alITHTa BEJHAI KOTa K€ CE CIIy4H IMOBpeaa
Ha HUBHUTE IpaBa of] paboTeH OTHOC.

2TIpecyna POXK.6p.906/20 ox 16.12.2021 romuna Ha Anenanuones cyn Crorje.
3 JTokas 3a T0a ¢ (hakToT 1To 3aKOHOT 3a paboTHHTE 0iHOCH 071 2005 rO/IMHA 10 JICHEC € H3MEHET U JIOTONHET AypH 39
TIaTH, a CKIyYeHH ce 1 OPOjHH KOJIEKTUBHH JOTOBOPH BO PA3IMYHU 00IaCTH.
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Bo T0j KOHTEKCT, 071 Jocera H3JI0KEHOTO MOKE J1a TH CyOnmuMupame cie-

HUTC PCJICBAHTHU 3aKJIIYUOLN:

PaGoTHMOT OIHOC € T0TOBOPEH 0/THOC ToMel'y paOOTHUKOT B paboTo1aBa-
40T, 0a3MpaH Ha HAYEJIOTO Ha CJI000/a Ha TPY/IOT;

PaGoTHHOT OIHOC ceKkorall ce 3aCHOBa CO IOTOBOP 32 BPaOOTYBamke CKITY-
YeH BO NMUCMeHa (hopMa, 3a TOUHO ONPENIEICHO pabOTHO MECTO;

3a nmpoMeHa Ha pabOTHOTO MECTO CEKorall € MOoTpeOHa COIaCHOCT Ha
JIBETE TOTOBOPHU CTPaHU — paOOTHUKOT U pabOTOaBavYOT, KOja MOXKeE Jia
ce m3pa3u Bo opMa Ha aHEKC Ha MOCTOJHHOT JIOTOBOP 3a BpaOOTyBambe
WIH CO TIOTIUINYBAamkE Ha CIIOTOA0SH OTKa3 M CKIIydyBame Ha HOB JIOTO-
BOD 32 BpaOOTyBamkE;

3aKOHOT 3a paOOTHHUTE OTHOCH, KaKO OIIIT ¥ TeHEPaJICH 3aKOH KOj TH ype-
IyBa IpaBaTa u 0OBPCKUTE 07 pabOTEH OTHOC, BOOIIIITO HE IMO3HABA MH-
CTUTYT ,,lIpepacropenyBame’” Ha pabOTHHUK Ha JPYro paboTHO MECTO Of
CTpaHa Ha pabOTOABAYOT;

[Tpomena Ha paGOTHOTO MECTO Ha PAOOTHHUKOT € JJ03BOJIEHA CAMO JIOKOJI-
Ky paboTomaBadoT My TO OTKake paOOTHHOT OJHOC Ha pPaOOTHHUKOT BP3
OCHOBA Ha HEKOj OJ1 3aKOHCKH MPEIBUACHUTE OCHOBH 32 €IHOCTPAH OTKa3
o071 paboToIaBay ¥ KCTOBPEMEHO Jia My MTOHYIH HOB (IIPOMEHET) JOTOBOP
3a BpabOTyBame;

3aKOHOT MPOIHUIITYBa CaMO TPU OCHOBAaHU MPUYHMHHU 332 OTKAKYBambe Ha
JIOTOBOPOT 32 BpabOTyBame €AHOCTPAHO O] paboTOIaBavOT U TOA, JTUY-
Ha NMPUYMHA Ha CTpaHa Ha pabOTHHKOT, MPUYMHA HA BUHA HA CTpaHa Ha
pabOTHUKOT WIIM JICJIOBHA MPUYMHA HA CTpaHa Ha paboToaaBavoT. 3a e-
HOCTpaH OTKa3 CO MOHYJIa Ha HOB JIOTOBOP 32 BpaOOTyBamke, MOpa J1a OuJie
UCTIOJIHET 0apeM €JICH O]l OBHE YCJIOBH 3a OTKa)XyBambe Ha IOTOBOPOT O
CTpaHa Ha pabOTOIABAYOT;

Hypu u na ja npudartu moHyaaTa M Ja ro CKIy4d HOBHOT ITPOMEHET JI0-
rOBOp 32 BpaboTyBame, paOOTHUKOT HE TO TyOU MPaBOTO /1a ja OCTIIOpyBa
OUTyKaTa Ha pabOTOAAaBavOT 32 OTKA3 CO MPOMEHA Ha JIOTOBOPOT 3a Bpa-
0oTyBame, pe/] HAJICIKEH CYI,

Ha paGoTHHKOT KOj HE3aKOHUTO € MPEePaCIIOPEICH Ha IPyro paboTHO Me-
CTO Ha pacroJjarame My CTOjaT HEKOJIKY IIPaBHU MEXaHHU3MH 3a 3allliTa Ha
HETOBHTE MpaBa U Toa, Oapame/IPUroBop 10 paboTogaBavdoT 3a OTCTPa-
HYBamb€ Ha KPIICHETO Ha MTPABOTO, OAHECYBAE MPHjaBa/IPETCTaBKa 10
JIp’kaBHHOT MHCIIEKTOPAT 3a TPY/ U CY/JCKa 3aIlITHTa CO MOAHECYBamke Ha
Ty>k0a 710 HaJJIe)KEH CY/I.
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Abstract

Employment rights are part of the basic freedoms and rights guaranteed by the
Constitution, laws and other legal acts. But in practice, there are often cases of violation
of labor rights. In the focus of this paper is one of the more significant violations of the
labor rights, which is a consequence of the employers’ obviously wrong perception that
their position is dominant compared to the employees. It concerns the issues related
to changing the workplace of the workers and the legal mechanisms that protect their
rights due to the illegal redeployment, according to the general rules of the Law on
Labor Relations. The paper aims to argue that changing the employee’s workplace is
allowed only if the employer terminates the employee’s employment based on one of the
legally provided grounds for unilateral dismissal by the employer and at the same time
offers the worker a new (changed) employment contract.
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3A0PY)XXEHME 3A TPYAOBO
M COUMNJATIHO NMPABO HA

CEBEPHA MAKEAOHWUJA
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Ipasen gpaxynmem ,,Jycmunujan [peu”

VJIK: 349.22:331.106.44/.46]:341.24(497.7)
1.03 Kparka Hay4yHa cTatuja

OTKAKYBABBE HA /[OTOBOPOT
34 BPABOTYBAHKE O/] CTPAHA
HA PABOTOHABAYOT IHIOPA/ITH JINYHH
ITPUHYHHH HA CTPAHA HA PABOTHHKOT

Ancmpaxkm

Bo mpyoom ocobeno ce nacnacysa npagomo, Ho u 0bepckama Ha pabomuuyume Ha
nocmojano obpazosanie, OOUKOLY8AIbE U OCNOCODYBaArbe 3apadu uzbezHy8arbe Ha Om-
Kaoicysarbe Ha 002080pom 3a 8pabomysarse 00 CMpana Ha pabomooasawont nopaou
JIUYHU NPUYUHU HA CIMPAHA HA PAOOMHUKOM U HA MOj HAYUH OMKA30M ce Onpedenysa
xako ultima ratio. Q0 Opyea cmpana, agmopom 2u uma npeosud npasomo u 0O8pcKa-
Mma Ha CMPYYHO YCOBPULYBATbE HA AOMUHUCIPAMUBHUTNE CILYHCOCHUYLU U OYEHYBAILEMO
Ha HusHuom egexm (Y4uHoK) 60 0OHOC HA NPECMAHOK HA HUBHUOM pabomeH 0OHOC.
Aemopom nodpooHo 2u aHaAIU3UPA TUYHUMEe NPUYUHU HA CIPAHA HA PAOOMHUKON, NO-
cmankama npeo 0mKa3s Ha 002060POM 3a pAOOMYEarse NOPAOU UCTUNME, UHCIUMYMOMm
OMKA3 O NOHYOA HA HOB NPOMeHen 002080p 3d 8pAOOMY6albe U OMCYCmMeama 00 pa-
boma nopadu donecm 80 KOHMEKCM HaA 0680] U0 omkas Huz npuzma Ha Koneenyujama
Ha Merynapoonama opeanusayuja na mpyoom (MOT) 3a npecmanok Ha pabomuuom
00HOC Ha uHuyujamuea Ha pabomooasawom (6p. 158) 00 1982 eoouna u ucmoumernama
Ilpenopaxka (6p. 166), komnapamusHomo u MaKkeOOHCKOMoO mpyo080 U COYUjaIHO 3aKO-
HOOABCMB0, KoLeKmusHume 002060pu u meopujama. Bo ¢ynkyuja na enabopupare na
BAKBUOM HAYUH HA NPECMAHOK HA BANCHOCMA HA 002080POM HA 6paHONtY8arbe 0coOeHo
BHUMAHUe ce NOCGeMYBA U HA CYOCKAMA NPaAKmuKd.

Knyunu 360poeu: 1uunu npuyunu Ha cmpana Ha pabomMHUKOM, OMKA3, NUCMEHO npedy-
npedysarve, omcycmea 00 paboma nopaou 6oiecm, cyOCKa NPaAKmMuKda.

" E-mail: angjela.jovanovska@outlook.com
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Bosen

OTKa30T Ha JIOrOBOPOT 3a BpabOTyBame KAKO OCHOB 33 MPECTAHOK Ha
pabOTHHOT OTHOC MOXKE J1a OuJe JajieH of] CTpaHa Ha PaOOTHHUKOT MM paboTo-
JIaBavOT KaKO JIOTOBOPHU CTPaHU. 3aKOHOT 3a pabOTHHUTE OMHOCH' TPOMUIIYyBa
JeKa paboToaBavoT MOKE Ha pabOTHUKOT Jla My IO OTKa)ke JOTOBOPOT 3a Bpa-
00TyBame, KOra He € MOYKHO IPOJIOJKYBamkhe Ha PaOOTHUOT OHOC, MOPAIU TPU
OCHOBaHU MPUYUHH, U TOA aKo: 1) paOOTHUKOT 3apajil CBOETO OJJHECYBAME, HE-
JOCTATOK Ha 3HACHha WM MOYXHOCTH WJIH 3apaJii HEUCTIOIHYBakhe Ha MOCCOHUTE
YCIIOBH OTIPEJIENIEHH CO 3aKOH, HE € CIIOCO0EH J1a T'M U3BPIIyBa JOTOBOPHHUTE HITH
JpyTH OOBPCKU 07 paOOTHUOT OAHOC (JIMYHA MPUYMHA) WIH 2) PaOOTHUKOT T'H
KPIIX JOTOBOPHUTE OOBPCKU UITH APYTH OOBPCKH 071 pAOOTHUOT OTHOC (TIpUUMHA
Ha BHHA) U 3) mpecTaHe noTpedara of] BpIICHE Ha OpeeHa paboTa oA yCIOBU-
TE HaBeJICHH BO JIOTOBOPOT 3a BPaOOTyBambe 3apa i EKOHOMCKH, OPraHU3aI[OHH,
TEXHOJIOLIKH, CTPYKTYPHHU WU CIMYHHU NMPUYMHHU HA CTpaHa Ha paboTogaBadoT
(1enoBHM MPUUKHU) 2.

Baksara 3akoHckata oznpenda npousieryBa on Konsenuujara Ha Mery-
HapoJHAaTa OpraHu3allyja Ha TPYJAOT 3a MPEeCTaHOK Ha paOOTHHOT OAHOC HA MHHU-
nujaruBa Ha paborogaBaqoT (Op. 158) ox 1982 roxuna’ ciopen koja, ,,PaboTHHOT
OJTHOC Ha paOOTHHUKOT HE NMPECTaHyBa, OCBEH aKo He TOCTOM ONpaBaaHa MpHUYrNHA
3a TaKBHOT MPECTAHOK IITO € MOBP3aHa CO CIIOCOOHOCTA MM OTHECYBAHETO HA
pabOTHUKOT, MJIH CE€ 3aCHOBA Ha ONEPAaTHBHHUTE TIOTPEOH Ha MPETIIPHjaTHETO, yC-
TaHOBATa WU cyx0ara.”* iMeHo, paOOTHHOT OTHOC MOXKE J1a TIPECTaHEe HA MHH-
[MjaThBa Ha padOTOAABAYOT CAMO aKO ITOCTOH OTPAaBIaHa IPUYNHA KOja MOXKE J1a
ce Kimacu(uuupa BO eIHa O TPUTE TPYNH OTKA3HU NMPUYMHU: NIPUYUHA KOja ce
OJIHECYBa Ha CIIOCOOHOCTA HAa pabOOTHUKOT, MPUYMHA KOja C€ OHECYBa Ha OJHE-
CYBam-ETO Ha paOOTHUKOT WJIM IIPUYMHA TIOBP3aHa CO ONepaTuBHUTE MOTPeOu Ha
MIPETIPUJaTHETO’.

[IpuunHUTE MOBp3aHU CO CIIOCOOHOCTa HAa PaOOTHUKOT C€ OJHECyBaaT
Ha HEJOCTATOKOT Ha CHOCOOHOCT (KaraluTeT) Ha CTpaHa Ha pabOTHUKOT IITO
MOXKE J1a ©Ma JBe (OpPMH: a) MOKe Jla OUjIe pe3y/TaT Ha HEMOCEyBamke BEIITH-
HU WU KBJIUTETH HEOMXOAHH 32 M3BPIIYBAmkE OJIpEe/IeHN paOOTHH 3aJauu IITO
JIOBETyBa 710 HUBHO HE3aI0BOJIUTEITHO U3BPIIIYBamkEe U 0) HEOCTBAPYBamHE PadbOT-
HU Pe3y/ITaTu KOe He € MPEeIU3BUKAHO O]l HAMEPHO HECOOABETHO (HEI03BOJICHO)

! 3akon 3a paboTHHTe omHOCH — KoHComuaupan Tekct (,,CiyxOen Becnuk Ha PermyOmnka Makemnonuja” 6p. 62/2005,
3/2006, 44/2006, 66/2006, 16/2007, 57/2007, 77/2007, 106/2008, 161/2008, 63/2009, 114/2009, 130/2009, 149/2009,
10/2010, 50/2010, 52/2010, 58/2010, 124/2010, 132/2010, 47/2011, 11/2012, 39/2012, 13/2013, 25/2013, 170/2013,
187/2013, 106/2014, 113/2014, 20/2015, 33/2015, 72/2015, 129/2015, 27/2016, 134/2016 u 120/2018 u ,,Cayxben
BecHHK Ha Pemy6mika Cesepra Maxenonuja” Op. 110/2019, 267/2020, 151/2021 n 288/2021), (Bo moHaTaMOIIHHOT
TEKCT: 3aKOH 3a padOTHHUTE OJTHOCH), TocTareH Ha: https://trudovopravo.mk/ npucramnero Ha: 15.1.2023.

2 Ibid., unen 76, ctap 1, Toukn 1-3.

3 Konsenuuja Ha MefyHaponsara opranusaiija Ha Tpyaor (MOT) 3a npecTaHoK Ha pabOTHHOT OJHOC HA HHHIIHM]aTHBA
Ha paboronasaqot (6p. 158) ox 1982 romuna (Bo monaramonruuot tekct: Konsenimja na MOT 6p. 158), nocranua Ha:
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C158;
https://trudovopravo.mk/ mpucraneno ma: 15.1.2023.

4Ibid., unen 4.

3 Jb. KoBauesuh, Bawanu pasnosu 3a omkas yeosopa o pady, beorpan: Yuusepsuter y beorpany, IIpasru dakyrret,
2016, 208.
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OJIHECYBamE, KaK0 U PA3JIMYHU CTETEHH Ha HECIIOCOOHOCT 3a BpIIeHe padoTa
Kako pe3ynTar Ha O6osiect win nospena’. [I[puunHuTe MOBp3aHu CO CIOCOOHOCTA
Ha pabOTHHUKOT (aHTII. capacity-related reasons) ce HapeKyBaaT ymTe W JIMYHU
MpUYKHU (aHrI. personal reasons)’.

3aKOHOT 3a pabOTHUTE OAHOCU MOCEOHO HE IO pa3paboTyBa OTKA30T HA
ZIOTOBOPOT 3a BpaOOTyBambe O/ CTpaHa Ha pab0TOAaBAYOT MOPaI IUYHN IPHYIH-
HU Ha cTpaHa Ha paboTHUKOT. [lopaan Toa, BO mpakTHKaTa c¢ ymTe MOCTOU He-
JIOBOJTHO TIO3HABaME HA OBOj MHCTUTYT, @ Ha TAKOB 3aKJIyYOK yIaTyBa U CyAcCKaTa
npakTuka. TokMy o7 oBaa mpu4mHa, pabOTOAAaBAYNTE TOMAJIKY CE€ OIUTydyBaar
3a OTKa3 Ol JUYHU MPUYMHH, 112 HAJUECTO HE33aJ0BOJICTBOTO O]l HAYMHOT KAKO
pabOTHUKOT ' U3BPIIYBa paOOTHUTE OOBPCKH ro KBaIH(UKyBaaT Kako IoBpeaa
Ha pabOTHUOT PeJ U AUCHUILTNHA WK PaOOTHUTE OOBPCKH COTIACHO €O 4JieH 81
nu 82 on1 3aKOHOT 3a PaOOTHUTE OHOCH®.

1. IIpaBo u 00Bpcka Ha PaGOTHMKOT Ha IMOCTOjaHO OOpa3oBaHue,
JAOLIKOJIYBae M 0CNOoco0yBame cropes 3aKkOHOT 3a padOTHHTe
O/IHOCH

Bo 3akoHOT 32 paOOTHUTE OJHOCH € MPOIHUIIAHO HE CaMO TMPaBo, TYKY
Y JIOJDKHOCT Ha PaOOTHHUKOT Ha MOCTOjaHO 00Opa30BaHUE, TOIIKOIYBAEkHE U OC-
oCcoOyBame BO COIIACHOCT CO MOTPeOUTE Ha paOOTHUOT MPOIIEC, M TOA 3apajIu
OZIpKyBam€, OIHOCHO yYHalpeayBambe Ha cliocoOHOCTa 3a paboTa Ha pabOTHOTO
MECTO, Kako M 3a4yByBambe Ha paboTHOTO Mecto’. [lapanenHo, 3aKOHOT HpoI-
WITyBa JODKHOCT Ha paboToAaBadoT Aa uM 00e30ean oOpa3oBaHUE, OIIKONY-
Bamke M OCNOCOOyBame Ha paOOTHULIUTE BO JBa ciaydau: 1) ako Toa ro Oapaar
noTpeduTe Ha pabOTHUOT MPOIEC WK 2) aKO CO 00pa30BAaHUETO, JTOIIKOTYBAHhEC-
TO WJIM OCIIOCOOYBamETO MOXKE JIa c€ M30erHe OTKaKyBameTO Ha JOTOBOPOT 3a
BpalboTyBame O JIMYHA WM AesoBHA npuunHa. Co orien Ha Toa INTO, OX eIHA
cTpaHa, pabOTHUKOT MMa 0OBpCKa, pabOTOaBAvOT, O] Ipyra CTpaHa uMa IpaBo
Jla TO yraTu pabOTHUKOT Ha 00pa30BaHKe, IOMIKOITYBAakhE M OCITOCOOyBamke BO
COIVIACHOCT CO TOTpeOHTe Ha 00Pa30BAHHUETO, TONIKOIYBAHETO WIH OCIOCO0Y-
BaWkHCTO Ha paboTHHIIUTE. MeryToa, paOOTHUKOT MMa MIPAaBO U caM Jia ce Mpuja-
Bu'’. Ilputoa, TpaemeTo Ha 00Pa30BAHUETO, JOIIKOTYBAKHETO U OCITOCOOYBAHETO
Ha paOOTHHIIUTE, KAKO U MpaBaTa U 0OBPCKUTE HA IOTOBOPHUTE CTPAHH MPEI U
10 3aBPIIyBamb-ETO HAa 00OPa30BaHMUETO, JOIIKOIYBAKETO U OCHOCOOYBAaKETO Ha
pabOTHHULIUTE Ce yperyBaaT co IOCeOeH J0roBOp MIIM CO KOJICKTUBEH TOTOBOP''.!2

WmeHo, exeH on ciayyauTe BO KOj pabOTOAAaBadoT MMa OOBpCKA J1a UM
00e30enu oOpa3oBaHUe, IOMIKONYBalke M OCHOCOOyBame Ha PaOOTHHULIUTE €

$Note on Convention No. 158 and Recommendation No. 166 concerning termination of employment, 2,
https://www.ilo.org/wemsp5/groups/public/---ed_norm/---normes/documents/meetingdocument/wems_171404.pdf
npucramneHo Ha: 15.1.2023.

"B. Waas, (ed.), Restatement of Labour Law in Europe, Vol. IlI: Dismissal Protection, Miinchen: C.H.Beck, 2023, XIX.
8 Cniopenere: T. Tomanosuk, B. Tomanosuk, Joeosop 3a paboma, Cxonje, 2011, 60-61.

°Bujiere: 3akoH 3a paboTHHTE OffHOCH, WwieH 154, cras 1.

19Bupere: Ibid., unen 154, cras 2.

" Bunere: Ibid., unen 154, cras 3.

12T Craposa, Tpydoso npaso, Crorje: [IpocsetHo aerno, 2009, 276.
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CJIy4ajoT BO KOj aKO CO 00pa30BaHUETO, JOIIKOIYBAKETO WIH OCIOCOOYBAHETO
MOXeE J1a c€ M30eTHEe OTKaKyBameTO Ha JOTOBOPOT 3a BpabOTyBame O JMYHA
npuunHa. OTTyKa, OTKa30T € JTO3BOJICH CaMO Kako IMOCIEeTHO CPeacTBO (ultima
ratio)®. Yl moxpaj Toa mTo 3aKOHOAaBCTBOTO TOA U3PEYHO HE TO MPEIBUIYBA, OT-
Ka30T, OJHOCHO MTPECTAaHOKOT Ha PAOOTHUOT OJJHOC MTPETCTAaBYBa MOCIETHO CPE-
cTBO (ultima ratio)™.

Bo npakTukara, Moxe na ce npoHajae [IpaBuiiHuK 3a peoT u TUCIUILII-
Hara Ha BpaOOTeHHTE'> BO KOJjIITO KAKO €THO O MpaBuiIaTa 3a pabOTHHOT el U
JTUCIUTIIINHA € TIPOIHUIIAHO MPABHIIOTO CIIOPET KO€ CEKOj BpabOTEH € IOKEH Ja
npudary CTpyvyHO 0cnocoOyBame U yCOBPIIYBahE HA KOE CE yIaTyBa Off CTpaHa
Ha pabotonaBadoT'®. Bo cipoTHBHO, 3a MOBpeia Ha paOOTHHOT Pe/l U AUCITUTLIN-
Ha ¥ paboTHUTE 0OBPCKM HAa PAOOTHUKOT MOXKE J]a My CE M3peue eHa O CIe/-
HUTE TUCLUILUIMHCKA MEPKH: MHCMEHO NpeaynpeayBambe (MMCMEHa OIOMEHA),
nmapuyHa Ka3Ha M OTKa3 Ha IOTOBOPOT 3a BpaOOTyBamke O MPUYMHU Ha BUHA'.

2. OTKa:KyBa-€ Ha IOrOBOPOT 32 BPad0TyBamb€ 01 CTPAHA HAa pafoTo/1aBaY0T
MOpajii JUYHN NMPUYHHHA HA CTPAHA HA PA0OTHHUKOT BO MAKETIOHCKUOT
TPYI10BO-NPABEH CHCTEM

2.1. Ilpagen pesicum cnopeo 3aKkonom 3a padbomuume 0OHOCU
2.1.1. Iloumno onpedenysarse Ha MUYHU NPUYUHU HA CIPAHA HA PAOOMHUKOM

Bo nBe onmpenbu on 3akoHOT 3a paOOTHUTE OAHOCH, ‘JIMYHU MPUYUHU’
3a OTKa3 Ha CTpaHa Ha PAOOTHUKOT CE€ MOTPEIIHO MPOTOIKYBAHU KaKO MPUYUHU
MOBP3aHM CO OHECYBamkeTO Ha paboTHHUKOT'®. [IpBo, ciopen oapendara ox uie-
HOT HacJOBeH ,,Jl03BosieHOCT Ha OTKa3”, ,,Pab0T0/IaBa40T MOXKE Ja IO OTKaXe
JIOTOBOPOT 32 BpabOTyBamke, CaMO aKo IIOCTOM OCHOBaHA IMPUYMHA 32 0TKA3 MOBP-
3aHa 3a OJHECYBAKETO HA PAOOTHUKOT (JTMYHA MPUYMHA HA CTpaHa Ha paOOTHU-
KOT), TIOpajif KpIIeHhe Ha paOOTHUOT pel U TUCIUIUTMHA WIH pAaOOTHUTE OOBPCKH
(mpuurHa HA BUHA) WK aKO IPUYMHATA € 3aCHOBaHA Ha MOTpeduTe Ha QyHKITHNO-
HUPakHETO Ha paboTomaBavoT (1esioBHA MpuyrHa)~'’. BTOpo, BO COMTacHOCT CO
3aKOHCKaTa ojpenda o WiIeHOT HACIOBeH ,,OCHOBAaHU MPUYWHU 3a OTKa3”, ,,Pa-
00TOAaBaYOT MOXKE Ha PAaOOTHHUKOT J]a My I'O OTKa)e JOTOBOPOT 3a BpaboTyBambe,
KOTa He € MOXHO MPOJIOJKYBamke Ha paOOTHUOT OJHOC, ako: 1) pabOTHUKOT 3a-

13B. Waas, (ed.), op. cit., XVIIL

4 Jb. KoBauesuh, op. cit., 27-28.

13 TIpaBUITHHK 3a PENOT M JMCLHMIUIMHATA HA BPaOOTCHUTE BO AKIMOHEPCKO APYLITBO BO ApKaBHA CONCTBEHOCT 3
BpILICH-C HA JICJHOCTA JaBame YCIYTH BO BO3myXoruoBHara Hasurauuja M-HAB AJl — Cxomje, 6p. 02-2000/32 ox
23.9.2019 ronmua, nocrareH Ha: https://mnavigation.m-nav.info/ mpucranexo Ha: 22.3.2023.

1 Bupere: [bid., unen 3, cras 1, anuneja 13.

"Bupnere: Ibid., uien 6.

"8 Cnopenere: T. Kalamatiev, A. Ristovski, in B. Waas, (ed.), Restatement of Labour Law in Europe, Vol. IIl: Dismissal
Protection, Miinchen: C.H.Beck, 2023, 830.

19 3akoH 3a paboTHHUTE OfIHOCH, WieH 71, cTaB 2.
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paau CBOETO OJHECYBam€, HEJOCTAaTOK Ha 3HaeHha MM MOXKHOCTH WIIM 3apaju
HEHCIIONIHYBakbe Ha TIOCEOHHUTE YCIOBH OMPEACICHH CO 3aKOH, HE € CIIOCOOeH
Jla TH U3BPIIYBa JJOTOBOPHHUTE WM JPYTH OOBPCKH 01 paOOTHHOT OIHOC (JTMYHA
npuurHa)”¥. EnHa mocneauiia o1 BAaKBOTO HOPMHUPAHKE € ITO BO MPAKTHKATA,
JUYHY MIPUYUHM 32 0TKA3 PETKO C€ KOPUCTAT 3a OTHYLITalkhe paOOTHULIN?'.

Bo tpera onpenda on 3akoHOT 3a pabOTHUTE OAHOCH, MAK, ‘JIUYHU MPU-
YMHU 32 OTKa3 Ha CTpaHa Ha paOOTHUKOT Ce MOBP3aHH CO HEM3BPIIYBamE Ha
paborauTe 00BpcKU. MiMeHO, co oapendara o1 YICHOT HACIOBEH ,,OTKaXKyBambe
Ha JIOTOBOPOT 3a BpaOOTyBaw€ Off JIMUYHU NMPUUYMHU Ha CTpaHa Ha PaOOTHUKOT
,,Pab0TOIaBaYOT MOXKE J]a My TO OTKa)XXe JOTOBOPOT 3a BPaOOTyBame OJ1 JINYHU
IIPUYMHM Ha CTPaHa Ha PaOOTHHUKOT, ak0O paOOTHUKOT HE I'M M3BpLIyBa padoT-
HUTE 0OBPCKU YTBPAEHU CO 3aKOH, KOJIEKTUBEH JOTOBOP, aKT Ha pab0oTogaBav0T
U JIOTOBOPOT 3a BpaboTyBame . [lann ‘HEeM3BPIIYyBamkHETO pabOTHU OOBPCKH €
nocienuIa Ha ‘00jeKTUBHU OKOJHOCTH (Ha MIPUMep, HECTIOCOOHOCT Ha PabOTHH-
KOT) WM ‘Cy0jeKTUBHU OKOJIHOCTH BO KOW BHMHATa € Ha paOOTHUKOT (Ha mpuMmep,
ONI0OMBAE J1a M3BPIIM Hapenada Ha padoTomaBavyoT) He € jacHo?. [lpuToa, moxg
‘00jeKTMBHHM OKOJHOCTH c€ NoApa30upaar ‘HEAOCTaTOK Ha 3HacHE, HE3HACHE,
HEI0OCTAaTOK Ha BELITHHU , @ HE JISJCTBHE WM OJTHECYBAhE Ha PAOOTHUKOT KOE €
OJl IMCLUIUIMHCKY KapakTep. Of Apyra cTpaHa, 32 HeU3BpIIIyBambe Ha paOOTHUTE
0OBPCKH KaKo NMPUYMHA HAa BUHA, BO 3aKOHOT 332 paOOTHUTE OTHOCH € MPOTHIIa-
HO JIeKa pab0oTOaBadyOT MOXKE J]a My TO OTKa)ke JIOTOBOPOT 3a BpaboTyBame Ha
pabOTHUKOT MOpaJH KpIIeHhe Ha paOOTHHUOT pell ¥ JUCIUTUINHA WA HEUCIIONHY -
Bamb€ Ha OOBPCKHUTE YTBPJIEHH CO 3aKOH, KOJIEKTHUBEH JI0r0OBOP, aKT Ha paboToa-
BaYOT U JIOTOBOPOT 3a BpabOTyBame, U TOA CO OTKa3zeH pok*. OTTyka, Tpeba aa
ce MpaBH pa3jivKa moMery JIBe CUTyalluu: MPBO, Kora pabOTHUKOT caka, MeryToa
HE MOXKE J]a TH M3BpIIyBa pabOTHHUTE OOBPCKH MOPAIH IITO MOXe Ja My Ouze oT-
Ka)kaH JIOTOBOPOT 3a BpabOTyBamke OJ1 JINYHA IPUYMHA U BTOPO, KOTa pAOOTHUKOT
MOJKE, aMa He caka Jia ' W3BpIIyBa pabOTHUTE OOBPCKH MOPAIM IITO MOXE J1a
My OHJie OTKa)kKaH JI0rOBOPOT 33 BpaOOTyBame O IPUUMHA HA BUHA™.

3aKOHOT 3a pabOTHUTE OJHOCH €, UCTO TaKa, HEJaceH 3a CllydyauTe Ha
HEIOCTAaTOK Ha 00jeKTHUBHM KBaMU(UKALUK (Ha pUMeEp, OJ3eMambe JIMICHIIA 3a
BpIICH-E Ofpe/ieHa mpodecuja Kako MOXKHA JIMYHA pUYHMHA 3a oTKa3). Ox eqHa
CTpaHa, 3aKOHOT (BO uJjieH 76, cTaB, 1, Touka 1) ru nepunupa TMUHUTE TPUUUHU
3a OTKa3 KaKko MPUYMHU KOU C€ OJIHECYBaaT Ha pabOTHUKOT Koj, infer alia, HEe TH
UCIIOJIHYBA YCJIOBUTE OIPEAEICHH CO 3aKOH ILITO IO YMHU HECIIOCOOEH 3a U3Bp-
1IyBambe Ha JOTOBOPHUTE WU JIpyTU OOBPCKU 07 paboTHUOT ofHoc. OBaa nedu-
HUIMja MOXeE Jla JOBEJE N0 3aKIY4YOK JieKa FOpPEHaBEJICHUOT MpuMep Tpeda aa

20 bid., unen 76, ctas 1, Touxa 1.

21T, Kalamatiev, A. Ristovski, op. cit., 830, murupaso ciopen T. TomanoBuk, Hekou npobnemu capsani co npauarsama
3a NPecmaHox Ha pabommuuom o00Hoc cnoped oopeddume 00 3axkornom 3a pabommuume ooHocu, JlenoBHo mpaso, Op. 9,
Cromje, 2003, 162.

223aKoH 3a pabOTHUTE OJIHOCH, 1ieH 79.

2T, Kalamatiev, A. Ristovski, op. cit., 833-834.

24 Buziere: 3akoH 3a paboTHHTE OXHOCH, WieH 81, cras 1, Touka 2.

2 Cnopenere: Jb. Kosauesuh, op. cit., 337, warupano cniopexn S. Laleta, Prestanak ugovora o radu, doktorska disertacija
(neobjavljena), Zagreb: SveuciliSte u Zagrebu — Pravni fakultet, 2011, 167.
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noTnaaHe noj wied 76, ctas 1, Touka 1 (TUYHM TPUYMHM 32 OTKa3). YIITE €IHa
onpenda (wien 99, craB 1) yrBpayBa neka paboTonaBadoT MOXKe Ja TO OTKaKe
JIOTOBOPOT 3a BpabOTyBamke ako Ha paOOTHUKOT CO MPABOCHIIHA OJTyKa MY € 3a0-
paHeTo Ja BpUIM oJpeaeHH padoTu oA paboTHHUOT ofgHOoc. OBa MOXe Ja BKIIy4d
CUTyallMl Kako of3eMame JHIleHna. Pa3nukara momery mpBara U BTOpara Ofi-
penda ce cocTou BO Toa IITO MpBara oapenda U3PEevYHO ce OJHEeCyBa Ha JTUYHU
IIPUYMHY 32 OTKa3 IITO MOXE J1a ONIpaB/ia 0TKa3 CO OTKAa3€H POK, J0JEKa BTOpara
ofpenda U3PEYHO HE MPEBUAYBA JaJIH OTKA30T € MOPaaH JIUYHU MPUUYUHU WIH
He. /lononHurenHo, Bropara openda He My JjaBa IpaBO HAa paOOTHUKOT HA OTKa-
3eH pok. OTTyKa, 0J]3eMamkEeTO Ha JIMILIEHLIA CE TPETUpa Kako oceOHa MpUYMHA 32
oTKa3 (Bp3 OCHOBa Ha ujieH 99, cTaB 1), a mpaBHa MOCeANIIA € OTKa3 0e3 0TKa3eH
pok*. On npyra ctpaHa, BpxoBuuot cyn Ha PenyOnuka CeBepna Makenonuja
uMa YTBpPJIEHO JieKa criopes oapendara of ujeH 76, ctaB 1, Touka 1 ox 3akoHOT
3a pabOTHUTE OTHOCH, PAOOTOAABAYOT MOXKE JIa TO OTKAa)KE JIOTOBOPOT 3a Bpado-
TYBamb€ JOKOJIKY 3a ONpeesieH0 padOTHO MECTO CO 3aKOH C€ MPOIUIIaHH 0Cce0-
HU YCJIOBH, KakKo IITO € Ha MpUMEp, MOCeayBambe Ha OIpeeeHa JIHUIIeHIA WIn
ceprudukar?’.

2.1.2. [locmanxa nped omkaz Ha 002080pom 3a 8padOmMy8are Nopaou
JIUYHU NPUYUHU HA CMPAHA HA PAOOMHUKOM

HacnoBot Ha wieHOT 73 o1 3aKOHOT 3a paOOTHUTE OJHOCH U HETOBaTa OJ1-
penda mpetprea nmpomena Bo 2018 roquna®. Jlororam HacioBoT riacemre ,,I1o-
CTarka mpeja OTKa30T MOopajy BHHA Ha CTpaHaTa Ha pabOTHHKOT”, a ofpendara
— ,IIpen oTkaxkyBame Ha JOTOBOPOT 3a BpaOOTYBamke O/ MPUYHMHA ITOPAId BHHA
Ha paOOTHUKOT MO yCJIOBUTE o1 WieHOT 80 0/ 0BOj 3aKOH, pab0TOaBAu0T MOpa
MMCMEHO J1a TO NPEAyNpean paOOTHUKOT 3a HEUCIOIHYBakETO Ha OOBPCKUTE U
MOKHOCTa Ha OTKa3 BO CJIy4a] Ha HaTaMOUIHM Kpiiewa Ha uctute””. [Iputoa,
CIopen ToramrHara oapenda, BaKBOTO MpenymnpeayBame He cMee (He MOXe) Ja
ce JIoBeZie BO Koja OMIIO BpCKa co MpeaynpeayBameTo o wieH 80 o1 3akoHOT 3a
paboTHUTE OTHOCHU — ,, YCIIOBH 3a OTKaXYBab€ Ha JIOTOBOPOT 32 BPaOOTYBabE O]
JWYHY MPUYMHYU Ha CTpaHa Ha pabOTHUKOT”, KOE CE OJHECYBa Ha cOCeMa JAPYTH
MIPUYMHU KOM MOJKaT Jia JOBEJAT J0 OTKa3 Ha JOrOBOPOT 3a BpaOOTyBame, a HE
Y OHHME TIOpaJy BUHA Ha cTpaHa Ha paboTHUKOT. CormacHo co MO3UTUBHATA O]T-
penda o1 WICHOT HACIOBEH ,,IlocTanka npea 0Tka30T Mopaau JIMYHU MPUYUHU Ha
cTpaHa Ha paboTHUKOT”, ,,IIpen oTkakyBame Ha JJOTOBOPOT 3a BpaboTyBame OJ1
JMYHA IPUYMHA Ha CTpaHa Ha pabOTHHUKOT, 1MOJ yciaoBuTe o wieHoT 80 o 0Boj

26T, Kalamatiev, A. Ristovski, op. cit., 833-834, dycuora 106.

2" Buzere: Hauenso mpaBHo Muciiere Ha Bpxosruor cyx Ha PenyOnuka Cesepra Makenonuja ox 13.7.2021 roauna,
JocTamnHo Ha: vsrm.mk mpuctanero Ha: 18.1.2023.

2 Buzere: 3aKkoH 32 H3MCHYBAbE 1 JOTIONHYBakbe Ha 3aKOHOT 3a pabotHuTe onHOCH (,,CitykOeH BecHHK Ha PeryOitika
Maxkenonuja”, op. 120/2018), unen 6, nocraneH Ha: https://mtsp.gov.mk/ npucranero Ha: 18.1.2023.

¥ 3axoH 3a paboTHHTE OfIHOCH (KOHCOMMAMpaH Tekct, 2017 roauua), wieH 73, noctanex Ha: https:/mtsp.gov.mk/ npuc-
tameno Ha 18.1.2023.

3T, TomanoBuKk, B. TomanoBuk, op. cit., 44.
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3aKOH, pabOTOaBayYOT MOPA MUCMEHO Jia IO Mpenynpenud pabOTHUKOT 3a HEUcC-
MIOJTHYBAH-ETO Ha OOBPCKUTE M MOXKHOCTA 32 OTKa3 BO CITy4yaj paOOTHHUKOT J1a He
TO TTOI00pU CBOETO paboTeme’™!.

BripodeM, 3aKOHCKUTE MPETyCIOBH MO KOM padOTOIaBauOT MOXKE J1a MY
TO OTKa)e JIOTOBOPOT 32 BPaOOTyBamke Ha PAOOTHHUKOT MOPAJIH JIMYHUA TPHUUHH
Ha cTpaHa Ha paOOTHUKOT ce cliefHu: 1) Ha paOOTHUKOT Ja My ce 00e30e/eHH
noTpeOHUTE YCIOBHU 3a paboTa M ]a My Ce JIaJIeHU COOABETHHU yIarcTBa, Haco-
KM M TIMCMEHO TIpeynpenyBame 01 paboToaBadoT BO BPCcKa co paborara gexa
paboTomaBadoT HE € 3aJ0BOJICH O HAYMHOT Ha M3BPIIYBAHETO Ha paOOTHHUTE
OOBPCKH | 2) aKo IO JaJeHOTO TpeaylpeayBame BO POKOT YTBPIAEH o pabdo-
TOJaBa40T KOj HE MOXe Ja Ouje MOKpaTok of 15 meHa, o AEHOT Ha TPUEMOT
Ha MUCMEHOTO TPEAYIpeayBambe, PAOOTHUKOT HE TO MOJJ00pU CBOETO paboTee.
[Ipuroa, cmyyanTte BO KOM Ha paOOTHUKOT MOXeE J1a My Oujie OTKa)XaH JOrOBOPOT
3a BpaOoTyBame O IMYHH IPUYUHH CE ,,CITyJauTe YTBPJIECHH CO KOJEKTHBEH J0-
TOBOp Ha HMBO Ha TPaHKa, OTHOCHO OJJIEJ, OTHOCHO Ha HMBO Ha paboTomaBay’”. >
Baxksara 3akoHCKa oapenda ce Temenu Bp3 Touka 8 o [Ipernopakara 3a mpecra-
HOK Ha paOOTHHOT OJTHOC HA MHHITHjaTHBa Ha pabotomasadyot (Op. 166)*, criopen
Koja ,,PaboTHHOT 0ZJHOC Ha paOOTHUKOT HEe Tpeba Aa MmpecTaHe Mopagu He3aa0-
BOJIUTEITHH PE3YNITAaTH BO PaOOTEHETO, OCBEH ako paboToaBavoT HE MY J1aj CO-
OJIBETHU YNAaTCTBA U MHCMEHO MpPEAyINpeayBamke Ha paOOTHUKOT, a PAOOTHHKOT
MIPOIOJKMII JIa TH BPIIM CBOUTE PaOOTHU JODKHOCTH Ha HE3aJI0OBOJIUTENICH Ha-
YHMH 10 UCTEKYBakETO Ha pasyMeH BPEMEHCKU Nepuoj 3a mojodpysame”.** Bo
OBOj CITy4aj, He CTaHyBa 300p 3a KpIIEHke Ha PAOOTHHOT PEell U TUCITUILTNHA WITH
paboTHUTE OOBPCKH, KAKO IITO YECTO MOTPEIIHO CE 3aKIy4yyBa, TYKy CTaHyBa
300p 3a HE3aJOBOJICTBO Ha pabOTOAABAYOT OJf HAUMHOT HA M3BPIIYBAIE HA pa-
O0THHUTE OOBPCKHU O CTpaHa HAa paOOTHHUKOT U THE JIBE IPUYMHU HE MOXKAT Ja ce
MOMCTOBETYBAAT™.

Bo cipotuBHO, Ha IprMep, TOKOIKY pab0TOAaBau0T HAa PAOOTHUKOT HE MY
OBO3MOXH J1a ce 00yuu 3a paboTa co HOBa MalllHA U J]a CE 3all03Hae CO HOBaTa
TEXHOJIOTHja, JIOKOJIKY He My OuaT AaJieHH MOTpeOHH yraTcTBa 3a paboTa, BO Ta-
KOB CITy4a], ako paOOTHUKOT M HABUCTHHA HE TY U3BPIIyBa pabOTHUTE OOBPCKH HA
3aJI0BOJIMTEJICH HAYMH, TOTalll, Ha paOOTHUKOT HE MOXKe J1a My Ouze JaJieH OTKa3
Ha JIOTOBOPOT 3a BpaOOTyBambe Mopaiv JMYHH IPHYUHH Ha CTPaHa Ha paOOTHUKOT
Ouejku paboTOIaBAuOT HE ja UCIIOJIHUJI CBOjaTa 3aKOHCKa 00BpCKa KOH pabOTHH-
koT. CUTYpHO € U Toa Jieka 0e3 00e30eyBame Ha MOTPEOHUTE YCIIOBH 3a paboTa,
0e3 COO/IBEeTHU ynaTrcTBa M HACOKU 3a paboTa, paOOTHUKOT 00jEeKTHBHO HEMa Ja
Ouie BO MOXKHOCT J1a TM U3BpIIIyBa CBOMTE PaOOTHU OOBPCKHU HA 3a/I0BOJIUTEIICH

313akoH 3a pabOTHHTE OJIHOCH, WICH 73.

32 Bugere: Ibid., unen 80.

3 Ipenopaxa Ha MefyHapoaHara oprauusauuja Ha TpynoT (MOT) 3a npecTaHok Ha pabOTHHOT OZHOC Ha HHHIHjaTHBA
Ha paboronasadot (6p. 166) ox 1982 roxuua, gocranHa Ha:
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:R166;
https://trudovopravo.mk/ mpucraneso Ha: 20.1.2023.

3 Bupere: T. Tomanosuk, B. TomanoBuk, op. cit., 60.

3 1bid., 61.
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HauuH 0e3 OrJie/] Ha Toa IMITO PAOOTHUKOT Caka Jla MOCTUTHYBA Pe3yITaTi BO pabo-
TaTa M J1a T U3BpIIyBa paboTHUTE 0OBPCKH Ha 3aI0BOJIMTENICH HAYMH. MeryToa,
THE ce (DAaKTHUKH Mpaliama KOU HaJJISKHUOT OpPTraH Kaj padoTonaBavyoT Tpeda 1a
T'¥ OlleHyBa (YTBpAYBa) O] CJIy4aj JI0 CJIy4aj MPH MITO € CYIITECTBEHO JIeKa H 1O~
Kpaj UCIOJIHETOCTa HA CUTE MpPeTnocTaBKu of] wieH 80 o 3akoHOT 3a pabOTHHUTE
OJTHOCH, paOOTHHKOT HE TO MOJ00pYBa CBOETO pabOTEHE™*.

Crniopen YCTaBHHOT Cy[I, IMYHUTE MPUYUHH CEKOTaIll C€ MOBP3aHU CO OI-
HECYBambETO Ha PAOOTHUKOT, HETOBHUTE 3HACHA M CIIOCOOHOCTH, OTHOCHO HETOBaTa
HECIOCOOHOCT 32 BpIIEHE HA OOBPCKHUTE O pabOTHUOT OJHOC U C€ COCTOM BO
HEU3BPILYBake Ha padOTHUTE 0OBPCKU (WieH 79) uinH, nak, He3a0BOJIUTEIHO U3-
BpIITyBamke Ha paOOTHUTE OOBPCKH O] CTpaHa Ha paOOTHUKOT, HAKO My ce 00e30e-
JICHU TIOTPEOHUTE YCIIOBH 3a paboTa, My ce 1aJIeHU COOIBETHH yIaTCTBA M HACOKU
U e mpeaynpenaeH of padoronaBador 3a Toa (wieH 80 ox 3akoHoT). Bp3 ocHoBa Ha
BakBara pasnuka, cnopea Cyaot, oOBpckara Ha paboToaBavoT 3a MMCMEHO MPeTy-
NIpe/IyBame Ce OTHECYBa Ha CIlydaWTe Ha HE3a/I0BOJIMTEITHO M3BPIIYBambe HA pa-
O0THUTE OOBPCKH O] CTpaHa Ha PaOOTHHUKOT, TaKa IITO M BOCIIOCTABYBamETO HA
o0OBpcKaTa 3a MUCMEHO NpeAynpeayBambe Ha paOOTHUKOT 32 MOKHOCTA 32 OTKa3,
rMa 3a 11eJ1 1a My JaJie MOXKHOCT Ha paOOTHUKOT JIa IO MOMPaBH CBOETO PabOTEHE,
co mto 6u 61 u3berHar otka3or. Co Toa BCYIUIHOCT 3aKOHOAABEIOT Ha pabOTHU-
KOT MY JIaBa JIOTIOJIHUTEITHA 3allITUTA TPEJT TOOUBAKHETO HA OTKa3 .

Taka, Bo ezteH ciy4aj on1 Cy[cKara mpakTHKa 3a MOHHUIITYBAambE OJUTyKa 3a
OTKa)XyBar¢ Ha JOTOBOPOT 33 BpaOOTyBame OJ] IMYHU MPUYMHUY, HHCTAHIMO-

36 Ibid., 61-62.

7Bunere: Peurenne Ha YcraBHHOT cya Ha PemyOnika Makenonuja Y.0p.155/2016 ox 15.3.2017 roauHa, 10CTamHo Ha:
https://ustavensud.mk/ mpucraneso Ha: 21.1.2023.

3 Tyxurenor koj 6un Menanep 3a npoaax0Oa Ha kaHan (xopeka) ja ookamui Ipecynara Ha OcxoBHuoT ¢y Cromje 1T
Cromje (PO-477/18 ox 12.2.2019 roguna) co koja Cymot ro ogbuia Kako HEOCHOBAHO HETOBOTO TYXOeHO Oapame 3a
HOHHIITYBambe Ha OJUIykaTa 3a OTKaXyBarbe Ha J0TOBOPOT 32 BPaOOTYBake IO/ JHYHH IPUYNHA CO OTKA3EH POK
JIOHECeHa Of] CTpaHa Ha paboTo/[aBadoT (TyKeHHOT). Anenannonnot cyy Crorije ja moTBp/m npBoctereHara [Ipecyza.
Op MCKa3uTe Ha CBEIOLKTE PBOCTEIICHUOT Yl YTBPIMII Jieka: 1) TY)XKUTEIOT HMaJ 3a/1a4a J1a ja M3TOTBH LIeIOKYTHATa
ba3a Ha noparouy 3a cexoja ONIITHHA — XOTEJH, PECTOpPaHy M Kauuy — perucTpupany Bo LleHTpaiHuoT perucrap Ha
Peny6muka Makenonuja (o1 Koja moHatamy OM MPOM3IIErNe W KOHKPETHHTE LM W TApreTH Kaj KO KYIyBaul TyKe-
HUOT UMa MHTEpeC a copaboTyBa) 3a WTO JUPEKTOPOT Ha CeKTopoT 3a mpofaxOa (MpeTnoCTaBeHNHOT Ha TYXKHUTETIOT)
I0CTOjaHO 'O MOTCETYBAJI, HO JI0 ICHOT Ha JOHECYBAbETO Ha OTKA30T 0Baa pabOTHA 3a/aya TY)KUTEJIOT HE ja 3aBpILHII
¥ TIOKPaj TOA IITO OJ CTPaHa Ha TY)XCHHOT My OUJie CTaBeHH Ha Pacrioiarame PErHoHATHUTE MEHAIEPH, PAKOBOXUTEIN
Ha MPOJAKHU LIEHTPH U KOMEPLIM]jaliCTH Kaj TY/KEHHOT; 2) TY/KUTENOT Hako UMaj o0yKa Kaj 100aByBayoT Ha TyXKEHUOT
— NPOM3BOJMTEN HAa XapTHEHH POM3BOJIM CO LI J1a Ce 3al03HAe Kaj CAMHOT IIPOM3BOMTEN 33 POM3BOIKTE LITO Ke ce
MpojiaBajie OJf KAHANIOT Ha Koj TOj € MEHaIlep, He e MOjaBHII CO HUTY eJIeH MPEJIIOr 3a copaboTKa co OIpeIeH KOMUTEHT
BO BPCKa CO MPOM3BOUTE O OBOj CYOjEKT, OXHOCHO TYKHTENOT HE CKIy4MJI I0TOBOP CO KOMUTEHTH, a 10 OJIHOC Ha
MOCTAIKUTE 32 jaBHH HA0ABKH, HA TY)KUTENOT My Omne 00e30eeHr 1 0l00pEHH KOHKYPEHTHH [IEHH IITO TOj I'i Oapa
3a J1a MOXe Jia YYeCTBYBA HA jaBHHTC HaOaBKH, y4eCTBYBAJ HA JBE TAKBH HAaOaBKHM, HO O€3 MO3UTHBEH PE3Y.TaT; 3)
YIPaBUTEIOT HA TYXEHHOT A00WT mucMeHa M3jasa ox aupektopot Ha CeKTopoT 3a nmpoaaxoda aeka He OHIl 3a10BOJICH
0J1 HAYMHOT Ha M3BPLIyBambe HAa pabOTHHTE OOBPCKH O CTPAHA HA TYXKHTEJOT, OPAH IITO JI0 TY)KUTEIOT AOCTABHII
IpeynpeyBame Ja ce KOpUrupa Bo pok of 15 JieHa u Ja I 3aBpiuy pabOTHHUTE 3aa4d, @ BO CIIPOTHBHO K€ JOHEI
OJIUTyKa 32 OTKaXKYBambe Ha JOTOBOPOT 3a BpaboTyBame. Ha Tykutenor My Ouie fajieHn noTpeOHUTE ynaTcTBa 1 yCIIOBU
3a JIa MOXXe JIa TH M3BpIIyBa pabOTHUTE 3a1a4i M 00BPCKU Ha pabOTHOTO MecTo, My Owuia o0e30eeHa 1iena onepaTiBHa
MOJIPIIKA Ol CHTE PETHOHATHHE MCHALICPH 32 MPOAax0a M OJf CHUTE NPOJAKHH LICHTPH, MEIyToa U MOKPaj MOCTOJHATE
YKa)XyBaba Ha Ty)KUTEJIOT 32 H3BPIIYBabe Ha HETOBUTE PaOOTHH 00BPCKH NPU(ATEHHU CO 0TOBOPOT 32 BpabOTYBambe 1
CO IPaBUITHAKOT 32 CHCTEMATH3aLlHja, TY)KUTEIIOT BO LIEJIOCT HE TH 3aBPIINII HETOBUTE PabOTHI 0OBPCKH, a JI0 ICHOT Ha
otka3or basara Ha nojarony He OuIia LeNoCHa 1 4) Ha COCTAHOLIUTE Kaj TY/KCHHOT Ha KOH YYECTBYBAJIC PETHOHAIHATE
MEHAllepH 1 MEHAlIePH 110 KaHaJIM Ce OJ(BHBAJIA MCKYCHja 3a T10100pyBambe Ha PE3yITaTHTe 0f] pabOTEHETO H IPOLAK-

223




Anéena Josanoscka, Omxaxcysarve Ha 002060pom 3a 6pabomysarse
00 cmpana Ha pabonodasa4om nopaou IUUHU NPUHUHIU HA CHPAHA HA PAOOMHUKOM

Huot Cyz yTBpIWI IE€KA: ,,(...) TY’)KEHUOT MPEJ OTKAXKYBakE Ha IOTOBOPOT 3a Bpa-
OoTyBame My jaan nrucMeHo [IpenynpenyBame Ha TYKUTEIIOT CO KOe My YKayKal
JieKa He € 3aJI0BOJIEH O] U3BPLIYBAKETO HAa paOOTHUTE OOBPCKH U MY AaJl IOTIOJI-
HUTEJIEH poK o7 15 feHa 3a a ro mojo0pu CBOETO padOTeHEe Ha HAYWH IIITO K€ TH
rpe3eMer CUTe MOTPeOHN aKTUBHOCTH 32 OCTBAPYBabe Ha MPEIBUCHUTE Pe3yil-
TaTU Of1 pabOTEeHETO (...), CO MPEAYIPEaYBakE JeKa JOKOJIKY BO JIaJACHUOT POK
oxn 15 nena He ycnee 1a ro mogoOpu pabOTEHETO U MPOJOIKU CO HEHaBPEMEHO,
HEINOCTOJaHO U HE3a/I0BOJIUTEIIHO UCTIONHYBakhE Ha HErOBUTE PaOOTHH OOBPCKH,
ke My OuJie BpadeH OTKa3 Ha JIOTOBOPOT 3a BpaboTyBame. PokoT ox 15 nena Bo
KOj TYXKHUTEJNOT Tpedal 1a ro mogo0pu CBOETO pabOTEHE o OMPEISIHI TY>KEHHOT
BO PaMKHTE Ha POKOT koj To mpeasuaysa wi. 80 ox 3PO. Tyxurenor He ro mno-
T0OpHUIT CBOETO pabOTEHE BO IaJIEHUOT POK o7 15 AeHa 1 OuIejKu Ty>)KEHHUOT He
OUJI 3aJJ0BOJICH OJ] UCTIOJIHYBAakHETO Ha paOOTHUTE OOBPCKHU Ha TYXKUTEJOT U O
JIOTIOJTHUTETHAOT POK 32 MOJ00pyBame Ha pabOTEHETo, TOHE O/UTyKa 3a OTKa3
Ha JIOTOBOPOT 3a BpabOTyBamke Ha TYXKHUTEIIOT, CO OTKa3eH pok’ 2.4

Bo mpaxTukara, 0TKa30T O JTUYHU MPUYUHU MTOPAJAH HE3a0BOJIUTEITHO
W3BpIIyBamkbe Ha pabOTHUTE OOBPCKU € CBENIEH HA MUHUMYM, Mpea c€ Mopaau
(aKTOT IITO MAaKETOHCKHOT 3aKOHOAABEIl HeMa MPEIBUICHO Havela 3a CIeeHe
U BPEIHYBaKkE Ha CIIOCOOHOCTA M pe3ysiTaTuTe ON paborara Ha paOOTHHKOT.
HajnenukarHo npaiame € ‘Janu e nofgoOpeHo paboTemeTo Ha pabOTHUKOT BO
paMKHUTE Ha POKOT YTBPJIEH O CTpaHa Ha padOTOAaBauOT BO IMMCMEHOTO MPETy-
npenyBame. Bo mpakTukara, BakBa mpolieHa ce BpIIM O]l CTpaHa Ha paboToaaBa-
YOT (WJTU O CTPaHA Ha MPETIOCTABCHUOT Ha PAOOTHHUKOT KOJIITO € BPaOOTEH Kaj
HCTHUOT paboTo/IaBa4y U € OJrOBOPEH 3a OIEHYBamke Ha 3aCETHATHOT PAaOOTHUK).
Cenak, BakBaTa mpolieHa Mopa J1a ouje TeMenHa u Tpeda aa Oujie 3acHOBaHa Ha
00jeKTHBHH KPUTEPHUYMH U BPEAHOCTH (BKIy4yBajKu MHCMEH JOKYMEHT) 3a Ja
ce TOTKPENH MCIPAaBHOCTA Ha Pe3yaATaroT ox mpoueHara*. Co orea Ha Toa MITO
BO CITy4yaj Ha CIIOp TOBApOT Ha JJOKAXYBamkE € Ha padOTOAaBauOT, UCTHOT Tpeba
1la pacrosnara co opopMeHa JOKyMeHTallja off Koja ce MOTBPAYBa JieKa MocTamny-
BaJI BO COMIACHOCT co wieH 80 01 3aKOHOT 3a pabOTHUTE OHOCH U CO JI0Ka3H BP3

0ara, HO TY)KUTEJIOT He 3eMaJl aKTHBHO Y4eCTBO, HUTY MMAaJ H3HECEHO MPEI03H Ha COCTAHOLUTE 32 KO CE Pa3roBapao
3a XOpeKa KaHaJIoT.

Bupere: infra, pycnora 39.

¥ TIpecyna Ha Anenaruonen ¢y Cromje POJK-1359/19 ox 15.5.2020 rojuna, nocransa Ha: hitps:/trudovopravo.mk/
npucraneHo Ha: 21.1.2023.

“Bo xanbara Ha Ty)XHTEJIOT OHII0 HABEICHO JICKa BO MPEAYyIPeIyBambeTo My Ouiie octaBeHu 15 neHa jia ja monpasu
cBojara paboTa, HO BO TOj POK MMaJI0 2 Ap)KaBHH MPA3HHUIK 1 YIITe 4 NPTy HepaOoTHH JIeHa, Ma TY)KUTEIIOT He MOKEI
Jla CTOPU HUINTO 32 Ja ce nonpasu. Bunere: bid.

OrtTyka, HECOMHEHO MpousyeryBa norpebara de lege ferenda poxot ox 15 neHa na ce 3ameHu co 15 pabotHu aeHa.

Bo cynckara mpakTika ce 3a0esexyBa i ClTy4aj BO KOj MUCMEHOTO MPEeIypeayBambe TYKUTEIO0T To 100mi Ha 16.7.2013
roauta, a Ha 20.7.2013 roguHa 100U peleHne 3a kKopucteme roauuies oamop 1o 13.8.2013 romuna. Bunere: [Ipecyna
Ha Anenanronen cyn Cromje POX-454/14 ox 25.3.2015 ronnna, nocrarHa Ha:

https://trudovopravo.mk/ mpucraneno na: 24.3.2023.

OttyKa, de lege ferenda, HEONXOIHO € JICHOBUTE BO KOU PAOOTHHKOT KOPUCTH TOMMIIEH OJMOP Ja HE CE 3aCMETyBaaT
BO POKOT.

#I'T. Kalamatiev, A. Ristovski, op. cit., 834, uutupano cniopen T. TomanoBux, op. cit., 164.
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OCHOBA Ha KOU I'0 yTBpAYBa CBOCTO HE3aJOBOJICTBO Of HAYMHOT KAaKO pa6OTHHKOT

T'M U3BpIIIyBa CBOUTE 00BpCcKu*.*

2.1.3. Ilpaso na pabomnuxkom Ha omKazeH pox

,,PAOOTHUKOT 4HjIITO pabOTeH OJHOC Tpeba Ja mpecTaHe uma MpaBo Ha
pa3yMeH OTKa3eH POK WJIM HaJJOMECTOK BO 3aME€Ha 3a T0a, OCBEH aKO HE € BUHO-
BEH 3a CEpHO3Ha MOBpea Ha paboTHATA TUCIMITIMHA, T. €. TOBpeAa Ha paboTHa-
Ta JUCIUIUIMHA IIITO € CO TaKBa MPHUPO/IA IITO OM OUII0 HEpa3yMHO Jia ce 6apa of
paboToAaBavyoT Aa ro 3aJpKu Ha paboTa 3a BpeMe Ha OTKa3HUOT pok.”* Cropen
HaBesieHara openda, oTka3 6e3 0TKa3eH POK (T. H. BOHPEJIEH 0TKAa3) € OMyIITeH
caMo BO CJTy4Yaj Ha TEIIKU MOBPEIU Ha pabOTHUTE OOBPCKH, IITO 3HAYHU JIeKa BO
CHTE OCTaHATH CIIy4au Ha OTKa3 pabOTHUKOT MMa MpaBO HA OTKa3eH pok*. Ma-
KEIOHCKOTO TPYIOBO 3aKOHOJIAaBCTBO — OapeM (popmaiHo — HE pacro3HaBa (pas-
JIMKYBa) OTKa3 CO OTKa3eH poK (T. H. PEJOBEH OTKa3) U OTKa3 0e3 OTKa3eH poK
(T. H. BoHpeaeH otrka3). Cemnak, paOOTHHUKOT UMa MPaBO Ha OTKAa3€H POK U MpH
OTKa)KyBame Ha JOTOBOPOT 3a BPaOOTYBambe Ol TUYHU MPUITHHI.

2.1.4. Omxa3 co nomyoa Ha HO8 NpoMeHem 002080p 3a 8PADOMY8aArLe
3aKOHOT 3a paOOTHUTE OJJHOCH TO TIPE/BUAYBAa M MHCTUTYTOT TMOHY/A 32

HOB MPOMEHET JIOTOBOp Mpea 0Tka3. OBOj HHCTUTYT, BO OTCYCTBO Ha KJIACUYHO
pacropelyBame Ha pabOTHUIIMTE, MPETCTaByBa HETOB CyrncTtutyT'. Bo Tpymo-

“2T. TomanoBuKk, B. TomanoBuk, op. cit., 62.

“ Taka, criopejt CyIedkioT coBeT Ha Amnenanuonuor cyn Ckorje xoj ja powen [pecynara POX-1138/19 on 23.1.2020
TOIWHA, ,,BO yCIIOBH Kora Ty)KEHHOT HE ONpEENNI CO HHTEPEeH akT, pOK BO Koj Tpeba Ja Onjar M3BpIIEHH 3aaquTe,
KPUTEPHYMH 32 MEPCHE HA YCIEIIHOCTA, OMHOCHO PAOOTHHOT YYHHOK, NPABHIIHO MPBOCTEIICHHOT CYJ HAIION JeKa
TYXKEHHOT HEOCHOBAHO C€ IOBUKYBA Ha JIMCTATa Ha YCTIEITHOCT Ha BpaboTeHuTe BO TekoBHata 2017 roxuHa (...), copen
KOja Ty)xuTenkara 6uma Ha 50-To MecTo o1 BKyIHO 57 MecTa, 0OJJHOCHO HEOCHOBAHO TYJKEHHOT 1 IO OTKaKaJ JOr0BOPOT
3a BpaboTyBarbe Ha Ty)KUTEIKaTa Mopaji MPOOHEHH 3a/1aIleHH POKOBH 32 U3pabOTyBakbe Ha Ka/IpH, HEUCIIONHYBAE Ha
00BPCKHTE O WI. 5 0] JOTOBOPOT, OIHOCHO HEHABPEMEHO M3BPIIYBAmE M CO HEJOCTATOK Ha 3HACHE 3a M3BPIIYBahe
Ha paboTHHTE 00BPCKN.

HernocToemeTo Ha MHCMEHO OIPE/ICICHI POKOBH, MEPUIIA 33 YCIIEUIHOCT CIIOPE] KOS(HIMEHTOT Ha CIIOKEHOCTA, peall-
HO TOTPeOHOTO BpEME 3a H3BPILYBatbe, KAKO M CHTE APYTH (GaKTOPH KOH IO yCIOBYBAaaT HABPEMEHOTO H YCIICLIHO H3Bp-
IIyBaEb¢ Ha 33/1a4nTe, a IPEKy Kou 00jeKTHBHO 01 Ouita ciefieHa 1 MepeHa HaBpeMEHOCTa, YCIIEIHOCTA BO H3BPILYBAbE
Ha pabOTHHTE 3a/1a4i Ha BpabOTEHHTE, BOJH KOH IPOU3BOIHOCT Ha pab0TOAABAYOT BO OL[EHKATA HA HABPEMEHOCTA U yC-
TemHocTa Bo paborara Ha BpadotenuTe. OTTyKa, BO OTCYCTBO Ha MMCMEHH aKTH IO OJHOC Ha POKOBUTE, KPUTEPUYMHTE
3a YCTENHOCT Kaj TY)KEHHOT, HCTHOT HE3aKOHCKH M H3PEKON IPECTAHOK Ha pabOTHHOT OJHOC HA TY)KUTENIKATa IIOpan
HEHaBPEMEHO H3BPILYBakhe Ha PAOOTHUTE 0OBPCKH, HEIOCTATOK Ha 3HACH:E, MOXKHOCTH U CIOCOOHOCTH 32 H3BPILYBAbE
Ha JIOTOBOPEHHUTE PaOOTHH 0OBPCKH.”

Bupere: Ipecyna Ha Anenatonen cya Cromje POXK-1138/19 ox 23.1.2020 roauna, focTanHa Ha:
https://trudovopravo.mk/ mpucraneso Ha: 24.3.2023.

4 Konsennuja na MOT 6p. 158, unen 11.

4 Jb. Kosauesuh, op. cit., 303.

¢ Cnopenere: T. Kalamatiev, A. Ristovski, op. cit., 825.

47 Kanamarues, T., Pabomno saxornodascmeo (nponucu 00 cepama na mpyoom), Cromje: ®onnanuja ,,Opuapux
EGept” — Kanuenapuja Bo Makeznonuja, 2012, 29.
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BO-TIpaBHATa TeOpHja ce 3a0eliexyBa Jieka TEPMUHOT ‘TIOHYAAa Ha HOB MPOMEHET
JIOTOBOP TIpe]] 0TKa3’ yIoTpeOeH BO 3aKOHOT 32 PAOOTHUTE OTHOCH € HEIIPaBWICH
¥ HAMECTO HETO C€ KOPUCTU TEPMUHOT ‘OTKa3 CO MOHY/Ia Ha HOB MPOMEHET JIOTO-
Bop’*. IMeHo, BO 3aKOHOT 3a pabOTHUTE OAHOCH € MPOMHUIIAHO JeKa: ,,Oape-
OuTe HA OBOj 3aKOH LITO CE OIHECYBAaT Ha OTKAXXyBame Ha JOTOBOPOT 3a Bpabo-
TyBame, C€ MPUMEHYBaaT U BO CIy4ajoT Kora paboTo/1aBauoT ro OTKaXKyBa JI0T0-
BOPOT 32 BpaOOTyBamke U Ha pAOOTHUKOT UCTOBPEMEHO MY MpEAJiara CKIIyqyBambe
Ha HOB IMPOMEHET J0TOBOP 3a BpaboTyBame ™. [Ipuroa, paboTomaBadoT Mopa na
“Ma OCHOBaHa MPUYHMHA 32 0TKa3 0€3 Orvie/1 Ha MOHYy/aTa Ha HOB, TPOMEHET JI0T0-
BOp 3a BpaboTyBame>’. HaBegeHara 3akoHCKa ofpe0a, IIaBHO, MOXKE J1a CE MPH-
MEHH BO JIBa CITy4a, U TOA: MPBUOT, MPU OTKA3 O] JUYHU MPUYUHU U BTOPHUOT,
TP OTKa3 MOPaIH EIOBHUA MPUUUHU’'.

2.2. /lononnyearse Ha NPAGHUOM PEXCUM CROpe) 3aKOHOM 34 padomHuume
00HOCU CO KOJIEKIMUBHU 002080PU

Onpenenu moceOHM KOJEKTUBHH JIOTOBOPH T'M ONpE/eNyBaaT CIIydyauTe
BO KOU Ha paOOTHUKOT MOXKe J1a My OHJie OTKa)KaH JOrOBOPOT 32 BpaOOTyBab€ O]
JMYHYU TPUYMHU WIIH, T1aK, ja pEeryJupaar NocTarnkara 3a IpoleHa Ha ClIoCOOHOC-
Ta Ha paOOTHHUKOT 32 U3BPIIYBamkE HA HETOBUTE PAOOTHH 3a/1auu.

2.2.1. E2zemnaugpuxamusno u noumHo onpeoenysarbe Ha Au4HU NPULUHU
Ha cmpana Ha pabomHuUKom

EHGH (0)1 HOCC6HI/ITC KOJICKTUBHU OOTOBOPH 1OA JIMYHU IMPUYMUHU 34 OT-
Ka3 0COOCHO T'M Toipazoupa cieaHuBe: 1) HE3aJOBOJIUTEITHO HUBO HA CEBKYITHA
n3Ben0a Ha paboTara; 2) HEHMCIOIHYBAKE HA TIOCTABEHW WHJUBHUIYATHU LETH
(Tapretn); 3) 4eCTH TPEIIKH IPH OCTBapyBame Ha pabOTHUTE 3aJa4u U OOBp-
CKH; 4) HE3aI0OBOJIMTENICH KallalluTeT Ha pa3Oupame Ha JOMCICHU JOJKHOCTH,
OZITOBOPHOCTH M PabOTHU 3aj7la4d O]l CTPaHa Ha PaOOTHHUKOT; 5) HEHaBPEMEHO
WCTIONTHYBaWkE Ha JaJICHUTE 33Jlau, CO YECTH JIOI[HEHA; 6) HEJOCTATOK Ha OPH-
SHTHPAHOCT KOH KIIMEHTOT, CO HEUCIIOIHYBame Ha Oapamara 3a OICIYXYBambe,
OIPKyBamke M Pa3Boj Ha JIJIOBHUOT OJHOC CO KIIMEHTHTE (HEHaBPEMEHOCT BO
yciyrara, Jby0e3HOCT, (pIeKCMOMITHOCT, COOJIBETHA MPUMEHA Ha TMPOJAKHUTE
BEIIITHHU, TIPUBJICKYBak€¢ HA HOBU KIIMEHTH); 7) HEOCTATOK HA CIIOCOOHOCT U
aHra)kKMaH 32 BKIIyYyBame M MOTTUKHYBakE Ha TUMCKA paboTa; 8) HeeuKacHH
KOMYHUKAIIUCKU CITIOCOOHOCTH, HECTIOCOOHOCT 3a M3paszyBame Ha CBOUTE CTaBO-
BU U UACHU BO MHAUBUYAJIHHU UJIU TPYIIHU CUTYyallul, HUCKO HUBO Ha CHOCO6HOCT
3a MPEHOC Ha TMOPaKH Ha jaceH, NMPEIM3eH U pa3OoMpIIMB HAYMH MPH YCHO WIIH

“T. Kalamatiev, A. Ristovski, op. cit., 826, ¢pycrora 52.

493aKoH 3a pabOTHUTE OiHOCH, wieH 78, cTas 1.

S9Pucroscku, A., Ilpasa na miadume na pabomuomo mecmo 60 makedoncku konmekem: Ipucmojna paboma 3a maa-
oume nyre, Cxomje: Kannenapuja na MOT Bo Perrybrmka Makenonmja, 2018, 73.

! Cnopenere: T. Tomanosuk, B. Tomanosuk, 163—164.

52Cnopenere: T. Kalamatiev, A. Ristovski, op. cit., 834-835.
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IIMCMEHO M3pa3yBambe Ha CTAaBOBU U UIEH; 9) U BO Py Ciaydyau YTBPAEHHU CO
KonexTuBen n1oroBop Ha HUBO Ha pabOTO/IaBay MJIM MHTEPEH aKT .

Jpyr KoJeKTUBEH JOTOBOP MPEABUIYBA A€Ka ‘HEJOCTATOK Ha 3HACHE€ WU
MOXXHOCTH Ha paOOTHUKOT  C€ CMeTa JieKa ITOCTOU BO CIIy4aj Kora paOOTHHUKOT 3a
MepUO/I MOJIOJT O] IBA MECEela He TM UCIOJIHYBa HOpMaTUBHUTE 3aaa4uu o1 70%
Y CTaHAAPIHUOT KBAJIUTET.

2.2.2. [locmanxa nped omxa3 Ha 002080pom 3a 8pabOMysarse NOpaou TUYHU
APUYNUHU HA CIPAHA HA PAOOMHUKOM

Tper moceGeH KOJNEKTHBEH JIOTOBOD, MaK, T MpeaBuayBa ¢asure Ha IOo-
CTamKara MpeJ OTKaXKyBambe Ha JIOTOBOPOT 3a BPaOOTyBamwe O JIMYHU MPUUUHU
Y HAYMHOT Ha yTBPIYyBame HECIIOCOOHOCT Ha paboTHUKOT. MIMeHo, 1) Hemocpen-
HHUOT PaKOBOJIUTEN Ha paOOTHUKOT YTBpPAyBa Jieka paOOTHUKOT HE T'M U3BpILIyBa
paboTHUTE OOBPCKHU HA 3aJOBOJIMTENICH HAYMH M I0OCTAaBYBa MMCMEH M3BEIITA) 10
OJITOBOPHOTO JIMIIEC Ka] paboToaBavoT; 2) OATOBOPHOTO JIMIIE Kaj paboTomaBavoT
My M3[aBa IMCMEHO MpeaynpeTyBamke Ha pabOTHUKOT U My ocTaBa pok oz 30 1eHa
BO KOj paOOTHUKOT € JIOJDKEH J1a TO MOMPaBy CBOETO paboTeme; 3) Bp3 OCHOBA Ha
W3/1aJICHOTO TIPEAyNpeayBambe, OArOBOPHOTO JIMIIE Kaj paboToNaBavyoT JOHECYyBa
pelleHne 3a OBEeyBabe MOCTAIIKA 33 YTBPAYBambe HECIOCOOHOCT Ha pAOOTHUKOT
Jla T U3BPILYBa JOTOBOPHUTE WM IPyTH OOBPCKHU O] paOOTHHOT OJTHOC, CO KOE Ce
(hopMurpa 1 KOMHCH]a 32 OIIEHYBambE Ha CIOCOOHOCTA Ha PAOOTHUKOT, KOja € JT0JIK-
Ha Jia T¥ IpruOaBU CUTE MOTPEOHH TTOJIATOLH 32 OIICHKA Ha YCIOBUTE, OKOJTHOCTUTE
U NPUYMHHUTE 33 HECIIOCOOHOCTa HAa PaOOTHMKOT J1a TW M3BPIIYyBa JOTOBOPHUTE
00BpcKU 1 4) Bp3 OCHOBA Ha OIIEHKaTa O]l KOMUCH]jaTa, a IICHEJKU I'M U OCTaHATUTE
JI0Ka3u ¥ OKOJTHOCTH, OATOBOPHOTO JIMLE Kaj pa00TOaBad0T MOXKeE Jja JOHECE OJI-
JyKa 32 OTKa)KyBarb€ Ha JOTOBOPOT 32 BPaOOTYBAE CO OTKA3eH POK™.

3. OTkaKyBame Ha J0TOBOPOT 32 Bpa0oTyBame 0/l CTPaHa Ha pad0oToIABaA4O0T
MOpajy JTUYHU NPUYMHHU HA CTPAHA HA PA0OTHUKOT BO O/peeHHU
KOMIIAPATHBHYU TPYA0BO-NIPABHU CHCTEMH

3.1. Cpouja

Bo cprickara TpymnoBo-mpaBHaTa Te€OpUja C€ pa3IUKyBaar JBE OTKa3HU
MIPUYMHHU KOU CE OJTHECYBaaT Ha CIIOCOOHOCTa Ha paOOTHHUKOT: 1) HEmoceayBame
crocoOHOCTH 3a paboTa u 2) HeoCcTBapyBame padoTHH pesyaratu®. Hemocemy-
Bame CIOCOOHOCTHU 3a paboTa mojapa3Oupa HEMmoCeayBamke 3HACHA, BEIITHHH U

53 Buzere: KoneKkTiBeH J0roBop Ha JPyIITBaTa Off JPYro MOHETApHO MOCPE/yBahe 1 JICjHOCTA TOCPEeLyBambe BO pado-
TEHETO BO XapTHH O] BPEIHOCT U CTOKOBU 10T0BOPH (,,Ciyx0eH BecHNK Ha Pemybmika Makenonuja”, 6p. 97/2011
189/2013), unen 71, craB 3, nocranen Ha: https:/trudovopravo.mk/ mpucramneso Ha: 25.1.2023.

 Bunere: KomekrrBeH 10roBop 3a TEKCTHIHA HHAyCTpUja Ha Permy6nuka Maxenonnja (,,Cryx6en BecHuK Ha Perry-
Gnmka Maxenonuja”, 6p. 220/2015), unen 17, cras 1, gocranen Ha: https:/trudovopravo.mk/npucraneno na: 25.1.2023.
33 Bupere: KoektuseH 10roBop 3a BpabOTEHUTE 011 3¢MjOEIICTBOTO U MpexpaHOeHara nHayctpuja (,,CiyOeH BeCHHK
Ha PerryOmuka Makenonuja”, 6p. 175/2015 u 3/2016), unen 25, nocraneH Ha: https:/trudovopravo.mk/ mpucraneso Ha:
25.1.2023.

% Jb. Kosauesuh, op. cit., 333.
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JPYTH HEOIIXOIHU CIIOCOOHOCTH 3a paboTa’ IITO Ce OIpe/esTyBa Kako 00jeKTHB-
Ha HECNOCOOHOCT Ha paOOTHHUKOT YPEIHO Ja ja U3BpIIyBa padoraTa 3a 4yue Bp-
IICHE € aHTAKHUPaH, U Toa He 110 HeTOBa BUHA, KOja € KOHTHHYHpaHa™, OTHOCHO
ce OoueKyBa JieKa Ke MOCTOM M BO MJHHMHAY (IITO HE 3HAYW JeKa Mopa Ja Oujae
TpajHa)® U mpuTOoa, paOOTHUKOT HE MOYXKE J1a TO KOHTPOJIHMPA UCXOAOT (IITO 3HAYH
JieKa TOj caka, HO He Moxe Ja pabotu)®. HeocTBapyBame pabOTHH pe3yiTaTH
nojpazoupa TpajHO (CUCTEMATCKO) HEOCTBAPYBabE MPOCEYHH PAOOTHH pe3yIiTa-
TH, ¥ TOA TI0J1 HOPMAJIHH YCIIOBH 3a paboTa, a o1l Cy0jeKTUBHU MPUYMHU (HEIOC-
TaTOK Ha 3HaeHe, CIIOCOOHOCTH | CI1.)%.

3.2. Xpsamcka

Bo XpBarcka, 3aKOHCKM TpOIHUIIIAHA ONpaBAaHa MMPHYMHA 332 OTKa3 OJ
cTpaHa Ha paboTOIaBaYOT MPETCTaByBa HEMOXKHOCTA HA PAOOTHUKOT YPEIHO Ja
I'M U3BPILyBa CBOUTE OOBPCKU 0f] pabOTEH OAHOC MOPAIH OPEIECHU TPAJHU OCO-
OuHU (KapaKTEPUCTUKN) WM cIocOOHOCTH. OTKAa30T MOpaid HaBeleHaTa MpH-
YUHA € MPEBUIEH KaKO ‘JTMYHO YCJIOBEH OTKa3 *. 3aKOHOAABEIOT MOOIHCKY HE
r0 OJIpeIWJI 3HAUCH-ETO HAa CUHTAarMara ‘oipe/ieH! TpajHu 0COOMHHU WU CIIOCO0-
HocTH . MerfyToa, cTanyBa 300p 3a Cilydaj Kora paOOTHHKOT HE [0 HErOBa BUHA
HE OCTBapyBa paOOTHH pe3yATaTH Kako OCTaHATUTE paOOTHUIM Kou padoTaT Ha
CIIMYHM WUiU UCTH pabotu®. Ce paboTh 3a cHTyalija BO KOja paOOTHUKOT caka
Jla TH UCTIOJTHYBa CBOUTE pabOTHU OOBPCKH, HO HE € BO MOKHOCT (HE MOXKE) I10-
paau ofipeieHn TPajHU OCOOMHM MU CIOCOOHOCTU. MeryToa, TOKOJIKY HEU3Bp-
IIyBamkETO Ha paOOTHUTE OOBPCKH € TIOCIIE/INIIA HA HETaTUBEH Cy0jeKTHBEH CTaB
Ha paOOTHUKOT OUEjKH TOj HE CaKa Ja I'M UCIIOJIHYBa CBOMTE pPaOOTHH OOBPCKH,
TOram He ce padoTHu 3a JIMYHO YCJIOBEH OTKa3, TYKY 3a OTKa3 YCIIOBEH OJ OfiHe-
CyBame Ha paOOTHUKOT CO KO€ 110 HeTOBa BUHA TIOBPEIyBa OOBPCKHU 07 pabOTeH
OIHOC®,

Tpajaure 0coOMHU (KapaKTEPUCTHUKH) MOXKE J1a C€ OJHECyBaaT Ha TICH-
XUYKH WA GU3NYKHA HETOCTATOIM Ha PAaOOTHHUKOT, KOMUIIITO IO YMHAT 00j€KTUBHO
HEeCnocoOeH 3a ypeIHO U3BPIIYyBamke Ha 00BpcKUTe 0/] paboTeH onHoc. Hajuecro,
TaKBU CE CUTyallMUTE KOra Mopaau 001ecT paOOTHUKOT HE € BO MOXKHOCT YPEIHO
Jla TH U3BPIITYBa CBOUTE OOBPCKHU. MeryToa, 3a 6oiecta 1a Moxe aa OuJie mpuin-
Ha 3a JIMYHO YCIIOBEH OTKa3, Taa Mopa Jia Ouje o TpacH KapakTep U TOKMY Taa
MOpa /1a TO OHEBO3MOXYBa PaOOTHUKOT BO YPEIHO U3BPIIYyBamke Ha OOBPCKUTE

S1bid., 333.

8 Ihid., 577.

3 Ibid., 335.

% Jhid., 335, warupaso cnopex S. Laleta, op. cit., 166.

1 Ibid., 577.

2 [bid., 339-340, wurupano criopen N. Tintié, Radno i socijalno pravo, Knjiga prva: radni odnosi (II), 262.

9 M. Ruzdjak, Prestanak radnog odnosa: prema odredbama Zakona o radu i odredbama posebnih zakona, Zagreb:
Poslovni zbornik, 2005, 23.

4 Ibid., 26.

% Crnié, 1., Cvitanovié, L. et al., Veliki komentar novog Zakona o radu, Zagreb: Vasa knjiga d.o.o., 2010, 180.
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oz paboreH oxHOC®. Bo TakoB ciydaj, OTKa30T € JOMYIITEH aKo MPOI0JIKYBahe-
TO Ha paboTara Ha paOOTHUKOT OM MPEJU3BUKAIIO TOJeMa IITeTa Ha HHTEPECUTe
Ha padoTomaBauot®’. Bo Tpajun ocoOMHM, UCTO Taka, MOXKeE Ja ce Kiacuduimpa u
KapakTepoT Ha paboTHUKOT. Ha mpumep, Bo cyackara npakTHKa MOXe J1a ce Ipo-
Haj/ie IpaBHO cakame cropes Koe, ako pabOTHUKOT MOPaJy CBOjaTa IulalliuBa
MIPUPOZIa HE € BO MOXKHOCT KBAJIUTETHO Ja T'M BpIIM pabOTHUTE Ha MpojaBay Ha
TEXHUYKH TPOM3BOAM, TOTAIl MOXE Ja My C€ JaJie IMYHO YCIOBEH OTKa3, a He
OTKa3 yCJIOBEH Off OJHECYBamb€ Ha PaOOTHHKOT CO KOE [0 HEroBa BHHA IOBpE-
nyBa 00Bpcku o paboteH omgHoc®. [lom HemocTaTOK Ha CIIOCOOHOCTH, TAK, Ce
noapazoupa HEAOCTATOK HAa MOTPEOHOTO 3HACHE, KOE € HEOMXOAHO 33 BPIICHE
Ha oJpezieHa paboTa, a pabOTHUKOT U IIOKpaj CBOETO 3ajlarame He I'M OCTBapyBa
MPONUIIAHUTE PaOOTHU pe3ynTaru®.

3.3. Obeounemomo Kpancmeo

3a 0TKa30T Ja Oujae mpaBefeH U 3aKOHUT CHopea OpUTAHCKOTO MpaBo,
paboToAaBaYOT MOXKE J1a OTHYINTH PabOTHHMK ako 3a TOa MOCTOM MOTEHIUja-
HO TIpaBeJHa MPUYKHA, CO TOA IITO Tpeba Ja JOKaKe JeKa MPHU JOHEeCyBambe Ha
OJUTyKaTa MOCTAWJ Pa3yMHO U MPaBUYHO. Bo OPUTAHCKOTO 3aKOHOJABCTBO U
MIPaKTHKa € BOCIIOCTaBeH JBO(A3eH TECT 3a MCIHUTyBamke Ha (HE)MpaBeIHOCTA
Ha oTka30T. IMeHo, Bo mpBata ¢aza, paboTogaBadoT Tpeda 1a JoKaxe JeKa Ha
pPabOTHHUKOT My € JIaJICH OTKa3 O MPUYMHHA KOW OWJIe TIOTCHIIMjaJTHO TPaBEIHU,
OJTHOCHO JieKa ozipezieH (akT (T. €. MOTCHIIMjaTHO TIpaBeHa MPUYNHA) ITOCTOH,
HO He Tpeba Ja ToOKakyBa U JieKa UCTUOT (T. €. MPUYMHATA) TO ONpPaBAyBa OTKa3-
OT, CO IIeN UACHTU(UKYBamke HAa BUCTUHCKATa MPUYHMHA 32 OTKAa3 Koja ja orpeje-
mun paboronaBauot’’. Bropara (aza uma 3a 11e1 1a ce yTBpIu Jajiu OfpeeHaTa
MIpUYKHA € 00jeKTUBHO ONpaBJaHa, UMajKu I'M PEIBU]I CUTE OKOJIHOCTHU Ha CITy-
4ajo1’!. Cy0T IpOLIeHYBa JTaJI BO CUTE OKOJTHOCTH Ha OJIPEJICH CJIydaj OTyKaTa
Ha paboTOIaBauOT MPETCTAaByBa pa3yMeH OJITOBOP Ha HACTaHATHUTE (PaKTH KOU ce
OJIHECYBAaT Ha CIOCOOHOCTA Ha paOOTHUKOT 2.

Ha npumep, paboToaBauoT MOKe J1a OTITYIITH PaOOTHHUK KOj HE € CIIOCO-
O€H COOIBETHO J]a 'M W3BPIIIyBa pabOTHUTE 3aa4H MOpaan MPoOIeMH MTOBP3aHU
CO MEHTAITHOTO 3/[paBje, KoM Oniie Mpearn3BUKaHH WK BJIOLICHU O] CTPEC TIOBP-
3aH co paborara, ako MPETXOAHO MY OBO3MOXKUJI COOJIBETHO MPUCIIOCOOYBambe
(co pnexcuOmIHM pabOTHM apaH)KMaHU, HaMajieH o0eM Ha paboTa u Ci1.)”.

% Ibid., 180.

M. Ruzdjak, op. cit., 26.

8 Ibid., 135, uurupano cnopen Omnyxa Ha VSRH, Rev-3048/99 oz 9.11.2000 r.; Crnié, L., Cvitanovi¢, 1. et al., op. cit.,
180, qutupano cnopex ucrara Ommyka.

 Crni¢, 1., Cvitanovié, L. et al., op. cit., 180.

70 Jb. Kosauesuh, op. cit., 324-325.

"Ibid., 325, uurupaso criopex S. Deakin, G. S Morris, Labour Law, Fourth Edition, Oxford: Hart Publishing, 2005, 471.
" ]bid., 325.

3 Dismissing An Employee Due To Mental Health, https://www.davidsonmorris.com/terminating-an-employee-with-
mental-health-issues-uk/ npucraneno na: 30.1.2023.
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4. OrcycTBa 01 padota nopaau 60J1ecT vis-a-vis 0TKaKyBambe Ha J0r0BOPOT
3a Bpa0oTyBam€ 0] CTPaHa HA paGoToIABAYOT MOPAIN JIMYHU NPHYUHI
HA CTPaHa HA PA0OTHUKOT

Bbonecra yecto He e onpaBaaHa IPUUUHA per se 32 MPECTaHOK Ha padoT-
HHUOT ofHOC. [loBekeTo npkaBH, HAMECTO TOa, NMPEABHIYBAaT JIeKa PAOOTHUKOT
HE MOKe Ja OuJie OTIYIITEH MOopaan OOJECT, OCBEH ako OTCYCTBOTO o1 paboTa
HE Tpae oapeneH BpeMeHncku nepuoy ([lancka, ['epmannja, Lpua [opa, UTanmja,
Kumnap, JlykcemOypr, lllnanuja, Yarapuja, Jlareuja, Pomanuja, Ilopryranuja, Pe-
ny6nuka CeBepHa Makenonuja, Pycuja, Hopsemka, Typuuja, Xonannuja u [lon-
cka). MeryToa, TOKOJIKY paOOTHUKOT OCTaHE OTCYTEH IOI0JT BPEMEHCKH IEPHO/L
WM aKO € OTCYTEH MOBEKeTaTH (Ye€CTO) BO TEKOT Ha OJIpE/IeH BPEMEHCKH NEPUO/I,
TAKBOTO MPOJIOKEHO WIIM TOBTOPEHO OTCYCTBO (T. €. OTCYCTBA) Mopaju 0onect
MOXKE J1a TIPETCTaByBa 3aKOHCKa MpuuuHa 3a oTka3 ([ancka, Mpcka, Ecronnja,
Typuunja n Uranuja, xaae mTo TpaewkEeTo Ha TAKOB MEPHOJL € ONPENIENIEH CO CO-
OZIBETHHUTE KOJIEKTUBHH JOTOBOPH ), M/WJIM KOTA OTCYCTBaTa C€ UCIIPEKUHATH WIH
MOBPEMEHH (CIOpaUYHU), HO U3HECYBaaT Ofpe/ieH BpeMeHCckH nepuon). OBa e
ciydaj Bo JlykcemOypr, Kajie ITO 3aKOHOT HE IO oJipe/lyBa OpOjoT Ha OTCYCTBa,
HO YECTH OTCYCTBa o1l paboTa — ¥ IMOKpPaj Toa IITO C€ ONPaBIaHH OJ1 3[PABCTBE-
HU IPUYMHU — MOXKE JIa IPETCTaByBaaT OCHOBaHA MPUYMHA 33 OTKa3 aKo CO TOa
ce HapyllyBa OpraHu3anujata U pabOTOAaBauOT PasyMHO HE MOXE J1a OueKyBa
IIPpOMEHa BO cOCTOjOaTa Ha pabOTHUKOT BO Onucka uaHuHa, Bo CpoOuja, maxk,
MpUBpEMEHaTa HeCIIOCOOHOCT 3a paboTa mopaIu OoecT, moBpeaa Ha paboTa UiH
npodecuoHanHa 0oJecT He ce CMeTa 32 OCHOBaHa MPUYKHA 32 0TKa3. Bo TakBu
cilyyad, paOOTHUKOT MMa MPaBO Ha IUIATEHO OTCYCTBO JI0 HErOBO IEJIOCHO 03-
JpaByBame, 0€3 pasiuka KoJIKy Bpeme € MoTpeOHo”. OTKa30T nopa iy nocieauna
oz Ooject Ha paOOTHUKOT MOXKE Jla CE CMEeTa KaKo OTKa3 Mopaan OOJiecT Ha pa-
OOTHUKOT, @ TAKBUOT OTKa3 € 3a0paHeT KaKo JUCKPUMHUHATOPCKH OTKa3’™.

Cnopen MakeTOHCKOTO PabOTHO 3aKOHOJABCTBO, HEOCHOBAHA MPUYMHA 32
OTKa)XyBame€ Ha JOTOBOPOT 3a BpaboTyBame, inter alia, € (KopucTeme) oqo0peHo
OTCYCTBO 01 paboTa mopaau 6onecT uiau nospean’ . BeymHoct, paboTogaBadoT
HE MOXKE J]a My TO OTKa)ke JOTOBOPOT 3a BpabOTyBame Ha paOOTHHUKOT 33 BpeMe
Ha TUIaTeHO OTCYCTBO O paboTa Iopa i HeroBa 00JIECT, OTHOCHO JIOAEKA € TIPUB-
pemeHo HecrocobeH (cipedeH) 3a padota mopaau 6onect. TpymoBOTO 3aKOHO/IAB-
CTBO U MPOIMHUCHTE 0] 00IacTa Ha COLMJAITHOTO OCUTYPYBarkhe HE MPEIBUYBaaT
MaKCHMaJIeH NepuoJ] 3a KOj paOOTHUKOT MOXeE J1a OTCYCTBYBa 01 paboTa rnopa-
1 Gonect. MeryToa, TOKOJIKY NpUBpEMeHaTa HeCIOCOOHOCT Ha paOOTHHUKOT 3a
paboTa Tpae MoI0Ar BPEMEHCKH Mepro, paOOTHUKOT MOXeE Ja Ousie MoAIoKeH
Ha MPOIIeHa Ha HEroBaTa CIiocoOHOCT 3a padoTa (T. H. TIOCTAIKa 32 YTBP/AYyBambe
UHBJINAHOCT Ha pabOTHUKOT)’®. Bo cormacHOCT co 3aKkoHOT 3a 37paBCTBEHOTO
OCHUTYpYBam€, BO ClIy4aj Ha MOJOJTO TPacHkEe Ha MPUBPEMEHATa CIIPEYCHOCT 3a

4B, Waas, B., (ed.), op. cit., 19.

3 Ibid., 20.

76 Jb. Kosauesuh, op. cit., 511.

"7 Buzere: 3akoH 3a pabOTHUTE OAHOCH, WIeH 77, TOUKH 3 1 4.
8T. Kalamatiev, A. Ristovski, op. cit., 832-833.
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pabota 10 12 mecenu, jekapckara komucuja Ha DOHIOT 3a 37PaBCTBEHO OCH-
rypyBame, KOjallTo ja yTBpAyBa NMPUBPEMEHaTa CIpPEUYeHOCT 3a paboTa Ha pa-
OOTHHIIUTE MTOPaAJN OOJIECT, TO yIaTyBa OCUTYPEHHUKOT JI0 HA/UICKHHUOT OpTaH 3a
OlLlIeHYBame Ha paboTHATA CIIOCOOHOCT, CITOPE/T MPOIICUTE 32 TICH3UCKOTO U UH-
BaJIMJICKOTO OCHUTypyBame”. [Ipemior 3a moBeayBame OCTanka 3a YTBPAYyBabe
WHBAJIMIHOCT MOXeE J1a OuJie MOTHECEH U 0J] CTpaHa Ha paboToaaBadot®’. @OHIO0T
3a MEH3UCKO U MHBAJIUICKO OCUTYPYBambhE TOHECYBa OJJIyKa 3a OIINTA WU MPOo-
(decroHaiHa HeCcocoOHOCT 3a paboTa. Bo citydaj Ha ommTa HeCIIOCOOHOCT 3a
paboTa, T0roBOpOT 3a BpabOTyBamke MpecTaHyBa Ja BaXKH 10 CHUJIa HA 3aKOH (ex
lege) o1l ICHOT HA TOCTAaBYyBamkE HA MPABOCHIHOTO PEIICHHE 32 YTBPAYBamHE HA
n3ry0Oenara pabotHa cnocobHoct®'. Bo cimyuaj Ha mpodecrnoHaliHa HECTOC00-
HOCT 3a paboTa, Ha paOOTHUKOT WHBAJIKJ HAa TPYIOT CO IIPaBO Ha MpodecroHarHa
pexabunuraiyja o OCHOB Ha MpogeCHOHATHa HECIIOCOOHOCT 3a pabdora, pabo-
TOJABAYOT € JIOJDKCH J1a My 00e30e1 yCIIOBH 3a BpIIEHE Ha MpodecroHaHaTa
pexadmmTaIyja u J1a To pacriopey Ha qpyra padoTa co TOJTHO paboTHO BpeMe
BO COTJIACHOCT CO MPOTHCUTE O] IEH3UCKOTO M WHBAIUICKOTO OCUTYpyBame’.
Kora ke ce yTBpau HECIIOCOOHOCT 3a paboTa, pabOTHUOT OJHOC TPOJOKYBA Ja
MIOCTOM CO UCTUOT paboTo/1aBay, HO CO CKpaTeHO pabOTHO BpeMe (Ha UCTOTO pa-
00THO MeCTO) WJIM paOOTHUKOT CE paclpeienyBa Ha Apyra cooiBeTHa pabora co
[IpaBO Ha IUIaTa COIVIACHO CO KOJIEKTUBEH A0roBop*. Bo nmpakTukara, ce co3nasa
IrIiemMa 1aimi paboToaBavoT MOXKe 1a My TO OTKaKe JIOTOBOPOT 3a BpaOOTyBambe
Ha pabOTHUKOT O]l JIMYHW MPUYUHH aKo Tpeba /a TO CKpaTH HErOBOTO PaOOTHO
BpEeMe WJIM JIa TO pacliopeIv Ha JIpyra COOJBETHA paboTa Kako MOCeIuIla Ha He-
roBara HecrocoOHOCT 3a pabora. BakBHOT 0TKa3 O OMII 3aKOHUT CaMO JTOKOJIKY
paboTOaBaYOT ja MCTIOUYUTYBA 3aI0JDKUTEITHATA TIOCTAIKA TIPE/l OTKA3 U MOXKE J1a
ja orpap/a oJUTyKaTa 3a OTIyIITame Ha paOOTHUKOT,

5. OuenyBame Ha e(eKTOT (YYHHOKOT) Vis-a-vis IPECTAHOKOT HA PpA0OTHHOT
OIHOC Ccriope 3aKOHOT 32 Bpa00TeHUTE BO jABHUOT CEKTOP M 3aKOHOT 3a
aIMHUHHCTPATUBHHU CJIy:KOCHUIN

CormacHO co 3aKOHOT 3a BpaOOTEHHUTE BO jaBHHUOT CEKTOP®’, OICHKaTa
3a YUYMHOKOT, inter alia, € OCHOB 3a MPECTaHOK Ha paOOTHHOT OJHOC, HA HAYMH
M BO MOCTANKa yTBPJCHA CO 3aKOH M CO KOJEeKTHBeH noroBop®. Kora cranysa

™ Ibid., 833, uuTHpaHO criope;1 3aKOH 3a 3APaBCTBEHOTO OcHTypyBambe (,CityxOeH BecHUK Ha PeryOnika Makenonnja”,
Op. 65/12), unen 22.

80 Ibid., 833, untnpato criopes 3aKoH 3a MEH3MCKOTO U HHBAJIMICKOTO OCUTypyBabe (,,Ciyx0eH BecHHK Ha Perry6muka
Maxkenonuja”, 0p. 53/13, npedncren Tekcr), wieH 126, ctas 2.

811bid., 833, mutupano croper 3akoH 3a pabotHuTe oHOCH, wiek 103.

82 Bunere: 3aKoH 3a paboTHUTE OHOCH, 4iieH 178, cras 1.

83 T. Kalamatiev, A. Ristovski, op. cit., 833, uutupaHo criopen 3akoH 3a paboTHUTE OAHOCH, ieH 178, cras 3.

8 Ibid., 833.

85 3aKoH 3a BpabOTCHHTE BO jaBHHOT CEKTOp — KoHcomuaupat Tekct (,Ciyx0eH BecHuk Ha Perny6inka Makenonuja”,
Op. 27/2014, 199/2014, 27/2016, 35/2018 u 198/2018 u ,,Cyx6en Becank Ha Pemy6mika Cesepra Maxenonuja”, 6p.
143/2019 u 14/2020), nocramnen Ha: https://trudovopravo.mk/ mpucraneno Ha: 23.3.2023.

8¢ Bupere: Ibid., unen 7, cTas 3.
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300p 3a aAMUHUCTPATUBHUTE CIYKOCHHIIM, OLIEHYBAKETO Ha CIYKOCHHULIUTE €
3aJJ0JDKUTENTHA KapaKTepUCTHKA Ha CITy>)KOEHUIKHOT onHoc. O eBanmyarujara Ha
HUBHara padoTa 3aBHCH U Pa3BOjOT HA HUBHATA KapHuepa, KAKO U OCTaHYBambETO
Ha CIIy>)kO€HUKOT BO CiTy>k0a. BakBu nmMrniepaTuBHU 3aKOHCKHU OIpEA0H HE CONPKHU
TPYIAOBOTO 3aKOHOJIABCTBO CO KOE € ypemyBa padboTHHOT oxHoc. Ox npyra cTpa-
Ha, YECTUTE MCHYBaka Ha 3aKOHCKHUTE OJIPEIOU CO KOU C€ ypeayBa MoCTanKkara
3a OIICHYBamE¢ Ha YYMHOKOT U NepHOopMaHCHTE HAa aIMUHUCTPATUBHUTE CITyKOe-
HUIM JI0BeIyBa 10 KOH(]Y3Hja, HEIPUMEHIMBOCT Ha OfIpeIOUTE U NIPpaBHA HEMU3-
BECHOCT 3a ciykOenurure.?’

3aKOHOT 3a aAMUHUCTPATHBHU CIYKOCHUIIM® CIIMYHO KaKo U 3aKOHOT 3a
pabOTHUTE OJJTHOCH MPOITUIITYBA MIPABO U 0OBPCKA HA aIMUHHCTPATUBHUOT CITYK-
OEHHK J1a ce yCOBpIIyBa BO TEKOT Ha rOJMHATa BP3 OCHOBA HAa MHAWBUIYaJICH
IUTaH 32 CTPYYHO YCOBPIIYBamk€, BO KOJIITO MOXKAT Ja OMIaT mpeaABHICHH 00Y-
KA U MeHTOpPCcTBOY. MIMEHO, BO 3aKOHOT 3a aJIMUHHCTPATUBHU CIYXOCHUIIH €
MPEABUACHO BOCIOCTABYBAKE CHCTEM 3a YINPaBYBamke CO €PEKTOT (YUUHOKOT)
Ha aJIMUHUCTPATUBHUTE CITY>)KOCHUITU OJI CTPaHA Ha MHCTHUTYIIMUTE, KOJIITO TO
COYMHYBAaT: yTBpAyBame Ha PAOOTHHUTE IIEIH U 33aJa4¥, YTBPIYyBamke Ha HHIIH-
BUIyQJIHUOT IIJIaH 33 CTPYYHO YCOBPIIYBaHE, KAKO U MOCTAITKA 32 OIICHYBambe Ha
e(EeKTOT Ha aIMUHUCTPATUBHHUOT CITyKOeHUK.

Kontunyupanoro cneneme Ha €EKTOT Ha aIMUHUCTPATUBHUOT CITYX-
OCHUK BO TEKOT Ha IeJiaTa TOAUHA M MPEAIaralkbeTo MEpPKH 3a 1mono0pyBame Ha
WCTHOT 110 IToTpeba e 00BpCcKa Ha HEMTOCPEIHO PETIOCTABEHHOT aIMUHICTPATH-
BeH ciyxO0eHuK’'. JIOKOJIKYy BO M3BEIITAjOT 3a MOJYTOIUIITHOTO HHTEPB]y HETO-
CpPEeIHO MPETIIOCTABEHHOT aIMUHUCTPATHBEH CIY)KOCHUK BP3 OCHOBA HA JIOKA3H
YTBPIY JeKa aJMUHUCTPATUBHHOT CIY)KOCHUK HE TM HMCIOJIHWI TOCTaBEHUTE
LIEJIA, OTHOCHO TMOKa)KyBa HE3aJ0BOJHUTEIHH PE3YATaTH 3a BpeMe Ha IMOJyro-
JUITHUOT TIEpUO], HE TIOKa)KyBa MOTpeOHA CTPYYHOCT M KOMIIETEHTHOCT, UMa
3HAYMTEITHU TPEIIKH BO padoTara v OCTaIyBamkEeTo, PAOOTHHUTE 3a/1a91 TH U3BP-
IIyBa HEHaBPEMEHO, OJJHOCHO HE TIOKa)KyBa HHTEPEC 32 KBAJIUTETOT Ha U3BPIIIY-
BamhC¢ Ha paOOTHUTE 3aJlau, UCTHOT K€ 3all0YHE TOCTarKa 3a MoJ00pyBame Ha
edexTor’?. Bo mocrarnkara 3a mogo0pyBame Ha ePEeKTOT ce mpeiaraar A0moJ-
HUTEITHH 00YKH MJIM MEHTOPCTBO M CE€ M3PEKyBa IMMCMEHA OIOMEHa BO Koja aj-
MUHHCTPATUBHUOT CITy’)KOCHHUK C€ MpeayIpeayBa Ha MOXKHOCTA J1a OHie OIICHET
CO HeraTWBHA OIICHA JIOKOJIKY W TOKPaj YKa)KyBamaTa U MPEUIOKECHUTE MEPKH,
JI0 MCTEKOT Ha TOJMHATA 3a KOja Ce BPIIH OIEHYBAKETO, HE TO MOA00pU CBOjOT

87B. TaBurkoscku, A. TTanoscka-Jlanesa, Admunucmpamueno npaso: npe 0ei (Mamepujaiino npaso), Mpemo usMeHe-
mo u oononnemo uzdanue, Cxomje: Yansepsuret ,,Cs. Kupun n Metonwj”, 2018, 204-205,
https://www.ukim.edu.mk/e-izdanija/PRF/Administrativno_pravo_I.pdf mpucraneno Ha: 22.3.2023.

88 3akoH 3a aIMHHUCTPATHBHH CIYKOCHHUIM — KoHComuaupan Teket (,CiykOeH BecHuK Ha PermyOnnka Makenonuja”
Op. 27/14, 199/14, 48/15, 154/15, 5/16, 142/16 u 11/18 u Cnyx6en Becuuk Ha Peny6muka CeBepra Maxenonuja” 6p.
275/2019, 14/20, 215/21 u 99/22), nocranen Ha: https://mioa.gov.mk/ npucrarneto Ha: 22.3.2023.

% Bupere: Ibid., unen 54, cra 1 u 2.

0 Bugnere: Ibid., unen 61, ctas 1 u 2.

! Bupnere: Ibid., anen 64, cras 1.

92 Bugere: Ibid., unen 64, cras 5.
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edext’. On HaBeJIEHUTE 3aKOHCKU OZIpeIOU ce 3a0erexyBaar OIpeaACHH ,,JTHY-
HU IPUYUHA TIOPAJX KOM HAa aIMUHHUCTPATUBHHUOT CITY’KOEHUK My Ce M3PeKyBa
,,[TICMEHO IpeayNpeayBame’” 32 MOXKHOCTA Jja Oujie HEraTUBHO OLIEHET, a CO Toa
U J1a My IpectaHe padOTHHOT OJIHOC.

OnenyBadoT co oreHka ,,17, ,,2”, ,,3”, ,,4” wiu ,,5” ja onieHyBa paboTara
Ha aMUHUCTPATUBHUOT CIYXOCHHUK BO OJHOC Ha KBAJIUTETOT, €(PEKTUBHOCTA U
epuKacHOCTa Ha pabOTEHETO, OYUTYBAKETO HA POKOBUTE U HUBOTO HA UCIOJ-
HYBam€ Ha YTBpJEHHUTE paOOTHU IIeNU U 33/1a4d, HUBOTO Ha BKIYYEHOCT M MOC-
BETEHOCT Ha paboTara, MPUI0HECOT BO pean3annjaTa Ha CTPaTEIKHOT IJIaH Ha
WHCTHUTYIIMjaTa, peain3anyjara Ha HHIABUIYATHUOT TUTaH 32 CTPYYHO YCOBPIITY-
Bamk€ U OJHECYBAHETO HAa a]MUHUCTPATUBHUOT CIYKOEHHK, a TO 3eMa MpeBU
Y U3BEIITAjOT O] MOJTYTOAUIIHOTO HHTEPBjy™.

Bo 0BOj KOHTEKCT, paOOTHHOT OJJHOC HA aIMHHUCTPATUBHHUOT CITyKOSHUK
My MpeCcTaHyBa BO T. H. APYTH CIy4au yTBpjeHH co 3akoHOT”. Taka, Ha aJMUHU-
CTPAaTHBHHUOT CITY)KOCHHUK My MpecTaHyBa paOOTHHOT OJHOC JTOKOJIKY Oupe ore-
HET co o1eHa ,,/[” 1Ba maTH 1mocaea0BaTe;THO WM HajMaJIKy TPH MaTH BO TIOCIHIE-
HHTE MeT roguHu’’. PeleHnero 3a mpecTaHoK Ha paOOTHHOT OHOC HA a/IMHHU-
CTPAaTHBHHUOT CIY)KOCHUK IO JIOHECYBa PAaKOBOJHOTO JIMIIC HA MHCTHUTYIHjaTa’” .
Hmeno, 3akOHOT 3a aAMUHHUCTPATUBHH CIYXOSHHIIM BOOIIIITO HE MPEIBUAYBA
MPEeCTaHOK Ha padOTHHOT OJHOC CO OTKAa3 OJ CTPaHa Ha PAKOBOAHOTO JIMIIE Ha
MHCTUTYLUjaTa.

3akiay4ox

ITocrojanoto o0pa3oBaHME, TOLIKOIYBamHE M OCIOCOOYBambE Kako IMpa-
BO U 0OBpCKa Ha paOOTHHULIUTE MPEIBUACHO CO 3aKOHOT 32 paOOTHUTE OJHOCH
0Cco0eHO TPUI0HECYBA 32 H30ErHyBambe Ha MOKHOCTA 32 OTKaXXYBambe Ha J0T0-
BOPOT 3a BpabOTyBame O] CTpaHa Ha pabOTOaBAvuOT MOPaAAH JUIHU MPUIHNHU Ha
cTpaHa Ha paOOTHUKOT. Bo mpakTukara, 010UBamETO CTPYUIHO OCIIOCOOYBAE U
YCOBPIIIYBak-¢ Ha KO€ paOOTHUKOT C€ yIaTryBa O] CTpaHa Ha pabOTOIaBauoT ce
CaHKIIMOHMPA KAaKO MOBpea Ha paOOTHHOT e/l U IMCIUIUIMHA U HEUCTIONHYBAhE
Ha 00BpckuTe. BakBo mpaBo 1 00BpCKa ce MPOIUIIAHH U 32 a/IMUHUCTPATUBHUTE
CITy>KOGHUIIH CO IIeJT Jja He OMaaT HeraTUBHO OLIEHETH, a BO TOj KOHTEKCT Jia ce
n30€erHe U NMPeCcTaHoK Ha paboTHUOT ogHOoC. OTTyKa MpOMU3IIEeryBa JAeKa OTKa30T,
OTHOCHO TIPECTAaHOKOT Ha pabOTHUOT OTHOC MPETCTaByBa ultima ratio.

Co omiesr Ha HEMOTPEOHO JUCIIEP3UPAHHUTE, KOHTPAJAUKTOPHHU U HETIpe-
IIU3HU OJpeaidu BO 3aKOHOT 3a pabOTHUTE OJHOCU KOU C€ OJIHECyBaaT Ha OT-
Ka)XyBambeTO Ha JIOTOBOPOT 3a BPaOOTyBame O/ CTpaHa Ha pab0ToaBavyoT rmopa-
I JTMYHU PUYMHM Ha CTpaHa Ha paOOTHUKOT, cCOCEMa € M3BECHO JIeKa HCTUTE
cO3/1aBaar JUIEMHU IIPU HUBHOTO TOJKYBalkE U IPUMEHYBAHE€ BP3 KOHKPETHUTE

% Bugere: Ibid., unen 64, cras 6.
% Bugere: Ibid., unen 65, cras 3.
%> Bunere: Ibid., uien 98, cras 1, anmuneja 4.
% Bupnere: Ibid., unen 98, cras 6.
9T Bugere: Ibid., unen 98, cras 7.
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cilydau BO mpaktukara®. Op enHa cTpaHa, JIMYHUTE NPUYMHA HEOCHOBAHO Ce
TIOBP3yBaaT CO OJHECYBAETO Ha paOOTHUKOT U Ce€ JIOBEAyBaaT BO BPCKa CO He-
W3BPIIYBamke Ha paOOTHHUTE OOBPCKH TaKa IITO HEJaCHO € JIaTi HEU3BPIIYBAHETO
€ mocieaua Ha 00jeKTUBHU WK CyOjeKTUBHU okosHOCcTH. Op apyra cTpaHa,
naK, 3aKOHOT 3a PabOTHUTE OJHOCH € HEjaceH 3a CIIy4auTe Ha HEJIOCTATOK Ha
00jexTHBHH KBanu(UKauu (Ha IpuMep, oJI3eMarbe JIMIICHIIA 33 BPIICHE O/Ipe-
JieHa npogecuja Kako MOXKHA JIMYHA MPUUYMHA 32 0TKa3). MeryToa, o3eMameTo
Ha JIMIICHIIA He Tpeba /1a ce cMeTa Kako JIMYHA MPHUYMHA 33 0TKa3 (HeCIOCOOHOCT
3a W3BPIIyBamke Ha JIOTOBOPHUTE U APYTH OOBPCKU O pabOTEH OJHOC MOpPaIH
HEUCIIOTHYBakhEe Ha MMOCEOHN YCIIOBU OMPEIEIICHH CO 3aKOH), TyKy Tpeba na ce
TpeTupa Kako moceOHa MpPUYMHA 3a OTKa3 (Bp3 OcHOBa Ha wieH 99, ctas 1), a
NpaBHa MOCJIENIIA € OTKa3 0e3 0TKa3eH poK™.

Bo onHoCc Ha mocTankara npej 0TKa3 ojf THYHU IPUUUHHU, de lege ferenda,
POKOT 3a o100pyBame Ha paboTemeTo Tpeba J1a ce MoBp3e Co padOTHH JICHOBH,
a BO HETO J1a HE CE 3aCMETyBaaT JICHOBUTE BO KOM PAOOTHUKOT KOPHCTH TOIUIICH
OJIMOD WJIH OTIPAaBJIaHO OTCYCTBYBa o7 pabota. [Tokpaj Toa, nMajku mpeaBuI 1eKa
BO MPAKTHKATA HAjCIIOKECHO Tpallake € ‘ajiu € moao0peHo paboTemheTo Ha pa-
OOTHHMKOT’ BO paMKHTE Ha POKOT YTBPJCH O]l CTpaHa Ha pabOTOAaBavuOT BO MHUC-
MEHOTO NpenynpenyBame, KIyYHO € BO MaKeJJOHCKOTO TPYIOBO 3aKOHOAABCTBO
Jla ce MpeABHIAT Hayella 3a ClIe/IC-e M BpEIHYBambe Ha CIIOCOOHOCTA M pe3yJiTa-
TUTE 0J] paboTara Ha PaOOTHUKOT.

3a TOMOJIHYBamke Ha OPEJCHN MPABHU MPAa3HUHU 0COOEHO MPHUIOHECY-
Baar MOCEOHHUTE KOJIEKTHBHU JIOTOBOPH BO KOM MOXE JIa CE€ MPOHA|AaT OApeI0n
mTo exempli causa MpeABUIyBaaT cIydan BO KOM Ha PAaOOTHHKOT MOXE Ja My
ce OTKa)ke JIOTOBOPOT 32 BpaOOTyBame O IMYHH MPUUUHH WM, TaK, TOJETATHO
ja perynupaar rmocrarnkara npej 0Tka3 Ha JIOTOBOPOT 3a BpabOTyBamwe O]l TMYHH
MPUYMHM U TO MPEABUIYBaaT HAYMHOT Ha YTBPAYBamhe HECIIOCOOHOCT Ha paboT-
HUKOT MIPEKY GOpMHUpame KOMHICH]A.

[Tpu oTKa3 of MTMYHM MPUYUHH, PAOOTHUKOT MMa MPAaBO HA OTKA3EH POK.
HNHCTHTYTOT OTKa3 co MOHyJa HAa HOB NMPOMEHET JOTOBOPOT 3a BPaOOTYyBame,
MOXKHO € Jla C€ IIPUMEHYBA HE CaMo MPH OTKAKYBamke Ha JOrOBOPOT 3a BpaboTy-
Bab€ TIOPAIU JCIIOBHU MPUYNHH, TYKY U TIOPAU JTUYHU TPUIHNHH.

Bo CpOwuja, oTka3HMTE MPUYMHU KOM CE€ OJHECYyBaaT Ha CIIOCOOHOCTA
Ha paOOTHUKOT ce KIacu(UIIUpaaT Ha: HEMOCEeIyBamke CIIOCOOHOCTH 3a paboTa
(3a mTO 0COOEHO BaXKHU E€JIEMEHTH Ce€: 00J€KTUBHOCTA, HEMOCTOCHETO BUHA Ha
CTpaHa Ha paOOTHUKOT, KOHTUHYHUTETOT U HEMOKHOCTA 32 KOHTPOJIa Ha UCXOIOT
O]l CTpaHa Ha PaOOTHHUKOT) M HEOCTBapyBame paboTHH pe3ynratu. Bo Xpparcka,
T. H. OJIPEJICHH TPajHU OCOOMHH U CITIOCOOHOCTH MOPaJIH KOU paOOTHUKOT HE € BO
MOXHOCT YPEIHO Ja T U3BpIlyBa paOOTHUTE OOBPCKH CE MOBP3yBaaT co TpajHa
OosiecT Ha pabOTHUKOT, HETOBHOT KapaKTep M HEAOCTAaTOK Ha 3Haewa. Bo OGe-
nuHetoTo KpancTBo, nmak, MpUUKMHU MOBP3aHU CO CIIOCOOHOCTA HAa pabOTHUKOT,
MOJKe J1a OuaT v npoOJieMy CO MEHTAIHOTO 3[paBje Ha PaOOTHUKOT.

% Cniopeniere: T. Tomanosuk, B. TomanoBuK, op. cit., 56.
2 T. Kalamatiev, A. Ristovski, op. cit., 833-834, dycrora 106.
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[TpuBpeMEeHOTO OTCYCTBO OJ1 padOTa HE IO YMHU OTKA30T JIOIYIITEH BO OT-
POMHOTO MHO3UHCTBO CiTy4an. MeryToa, TOKOJIKY paOOTHHKOT € OTCYTEH HOA0JIT
BPEMEHCKHU NEepUOJl WM MOBEKenaTu (4ecTo) OTCYTEH BO TEKOT Ha 3HAYUTEIIHU
JIOJITY BPEMEHCKHU IIEPUOH, UCTOTO MOXKE J]a IIPETCTaByBa OIIpaBJaHa MPUYNHA
3a MPeCcTaHOK Ha paOOTHHOT OJTHOC CO OTKa3'®,

1008, Waas, (ed.), op. cit., XIX.

235




Anéena Josanoscka, Omxaxcysarve Ha 002060pom 3a 6pabomysarse
00 cmpana Ha pabonodasa4om nopaou IUUHU NPUHUHIU HA CHPAHA HA PAOOMHUKOM

Kopucrena siureparypa

Y4eOHNUIM, KHUTH, MOHOTPaduM M KOMEHTapH Ha 3aKOHU:

Crni¢, 1., Cvitanovi¢, 1., Gotovac, V., Gaspar Luki¢, M., Milkovi¢, D., Tadi¢, 1.,
Zuber, M., Zic, 1., (2010), Veliki komentar novog Zakona o radu, Zagreb: Vasa knjiga
d.o.o.

JaButkoBcku, b., [laBnoBcka-/lanesa, A., (2018), Aomunucmpamusno npago: nps
oen (Mamepujanio npaeso), mpemo usmenemo u oonoanemo uzdanue, Crormje: YHUBEp-
surer ,,CB. Kupun u Meronuj”,
https://www.ukim.edu.mk/e-izdanija/PRF/Administrativno_pravo_I.pdf mpucraneno
Ha: 22.3.2023

Dismissing An Employee Due to Mental Health,
https://www.davidsonmorris.com/terminating-an-employee-with-mental-health-issues-
uk/ mpucraneno Ha: 30.1.2023

Kanamarues, T., (2012), Pabomno 3axonooascmeo (nponucu 00 cpepama na mpy-
oom), Cromnje: ®onnanyja ,,Opunpux Edept” — Kanrenapuja Bo Makenonuja

Kalamatiev, T., Ristovski, A., (2023), in Waas, B. (ed.), Restatement of Labour Law
in Europe, Vol. 1lI: Dismissal Protection, Miinchen: C.H.Beck, 819—857

Komauesuh, Jb., (2016), Bawanu paznosu 3a omxasz yeosopa o pady, beorpan: Yau-
Bep3ureT y beorpany, [IpaBau paxynrer

Pucroscku, A., (2018), Ilpasa na mraoume na pabomnomo mecmo 60 MaKeOOHCKU
xoumexcm: Ilpucmojna padoma 3a mnaoume ayre, Cromje: Kanuenapuja va MOT Bo
Peny6nuka Makenonuja

Ruzdjak, M., (2005), Prestanak radnog odnosa: prema odredbama Zakona o radu
i odredbama posebnih zakona, Zagreb: Poslovni zbornik

Crapoga, [, (2009), Tpyooso npaso, Cxomje: [IpocBeTHO 1e10

TomanoBuk, T., TomanoBuk, B., (2011), /Jocosop 3a paboma, Ckorje

Waas, B. (ed.), (2023), Restatement of Labour Law in Europe, Vol. Ill: Dismissal
Protection, Miinchen: C.H.Beck

IIpaBHU U3BOPH U IPYIH aAKTH:

3aKkoH 3a aJIMUHHCTPAaTHBHU CIYXOCHHUIM — KOHCOMUAUpaH TekcT (,,Ciry:xOeH
BecHUK Ha PenyOnuka Makenonuja” op. 27/14, 199/14, 48/15, 154/15, 5/16, 142/16 u
11/18 u Cnyx0OeH BecHuk Ha PenyOiuka CeBepna Makenonuja” 6p. 275/2019, 14/20,
215/21 u 99/22), nocrarien Ha: https://mioa.gov.mk/ npucraneHo Ha: 22.3.2023

3akoH 3a BpabOTEHHTE BO jaBHUOT CEKTOp — KOHconuaupan Tekct (,,Ciry:xOeH
BeCHUK Ha PemnyOnuka Makenonuja”, Op. 27/2014, 199/2014, 27/2016, 35/2018 wu
198/2018 u ,,Ciiyx0en BecHUK Ha PenyOnuka CeBepna Maxkenonuja”, Op. 143/2019 u
14/2020), nocranen Ha: https://trudovopravo.mk/ npucrarneno Ha: 23.3.2023

3aKoH 3a M3MEHYBaE U JIOTIOJIHYBAkE HA 3aKOHOT 32 padoTHHUTE OHOCH (,,CITyK-
OeH BecHUK Ha PenyOnuka Makenonuja”, op. 120/2018), nocrarnes Ha: https://mtsp.gov.
mk/ npucraneno Ha: 18.1.2023

3akoH 3a paboTHHTE OJHOCH (KOHCOMHMaUupaH Tekct, 2017 roauHa), JOCTANCH Ha:
https://mtsp.gov.mk/ npucraneso Ha 18.1.2023

3akoH 3a pabOTHUTE ONHOCH — KOHconuaupaH TekcT (,,Ciry:xOeH BecHHK Ha Pe-
nyomuka Makegonuja” Op. 62/2005, 3/2006, 44/2006, 66/2006, 16/2007, 57/2007,

|2023 236



Anéena Josanoscka, Omxaxcysarve Ha 002060pom 3a 8pabomysare
00 cmpana Ha pabomooasaqom nopaou IUUHY NPUUUHU HA CIPAHA HA PABGOMHUKOM

77/2007, 106/2008, 161/2008, 63/2009, 114/2009, 130/2009, 149/2009, 10/2010,
50/2010, 52/2010, 58/2010, 124/2010, 132/2010, 47/2011, 11/2012, 39/2012, 13/2013,
25/2013, 170/2013, 187/2013, 106/2014, 113/2014, 20/2015, 33/2015, 72/2015,
129/2015, 27/2016, 134/2016 u 120/2018 u ,,Ciy:x0eH BecHuk Ha PeryOnuka Cesep-
Ha Makenonuja” Op. 110/2019, 267/2020, 151/2021 u 288/2021), nocranen Ha: https://
trudovopravo.mk/ npucraneno Ha: 15.1.2023

KonekTrBeH J0roBop Ha APYIITBATA O/ IPYro MOHETAPHO MOCPEIYBabE U ISjHOCTa
MOCPE/IyBamke BO PA0OTEHETO BO XapTHH O]l BPEIHOCT U CTOKOBHU 10roBopH (,,CirykOeH
BecHUK Ha PenyOiuka Makenonuja”, op. 97/2011 u 189/2013), nocranen Ha: https://
trudovopravo.mk/ nmpucraneHo Ha: 25.1.2023

KonekTvBeH IOroBOp 3a TEKCTWIIHA WHAyCTpuja Ha PemyOnuka Makenonuja
(,,Cnyxx0en BecHuk Ha Penyonmuka Makenonuja”, op. 220/2015), nocranen Ha: https://
trudovopravo.mk/ nmpucraneHo Ha: 25.1.2023

KonekTuBeH 10oroBop 3a BpaOOTEHUTE O] 3€MjOJICJICTBOTO UM TpexpaHOeHaTa MH-
nyctpuja (,,CirysxOeH BecHUK Ha PenmyOnmka Makemonmja”, Op. 175/2015 u 3/2016),
nocrarieH Ha: https://trudovopravo.mk/ npucraneno nHa: 25.1.2023

KonBeHinja Ha MefyHapoaHara opranuzaiuja Ha Tpyaotr (MOT) 3a npecranok
Ha pabOTHHUOT OJHOC HAa WHHIIMjaTHBAa Ha paboromaBador (Op. 158) ox 1982 romuna,
nocrarHa Ha: https://www.ilo.org/dyn/normlex/en/f2p=NORMLEXPUB:12100:0::NO:
:P12100_ILO_CODE:C158; https://trudovopravo.mk/ npucrarneno xHa: 15.1.2023

Note on Convention No. 158 and Recommendation No. 166 concerning termination
of employment, https://www.ilo.org/wcmspS/groups/public/---ed _norm/---normes/
documents/meetingdocument/wems_ 171404.pdf npucraneno Ha: 15.1.2023

[IpaBuiHUK 32 PEOT U TUCHUIUIMHATA HA BpaOOTEHUTE BO AKIIMOHEPCKO JIPYIITBO
BO JIp’)KaBHA COTICTBEHOCT 32 BPILCH:E Ha JISJHOCTA IaBalbe YCIyTH BO BO3yXOIUIOBHATA
nasuraimja M-HAB AJ] — Cromje, 6p. 02-2000/32 ox 23.9.2019 roguna, gocrareH Ha:
https://mnavigation.m-nav.info/ npucraneso Ha: 22.3.2023

[Ipenopaka vHa MeryHapoHara opranu3ainuja Ha Tpynotr (MOT) 3a npecraHok Ha
pabOTHHUOT OJIHOC HA MHUIIMjaTHBa Ha paboroaaBadoT (Op. 166) ox 1982 ronuna,
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100 _
ILO_CODE:R166; https://trudovopravo.mk/ npucranero Ha: 20.1.2023

Cyacka npakTuka:

Hauenno npaBHo muciewme Ha BpxoBuuoT cyn Ha PenyOnuka CeBepHa Makeno-
Huja ox 13.7.2021 ronuHa, gocramnHo Ha: vsrm.mk npucraneno Ha: 18.1.2023

[Mpecyna na Anenanuonen cyn Cxomje POXK-1359/19 ox 15.5.2020 ronuna, noc-
tanHa Ha: https://trudovopravo.mk/ npucraneno Ha: 21.1.2023

[Mpecyna na Anenanuonen cyn Ckorje POX-1138/19 onx 23.1.2020 roguna, moc-
tanHa Ha: https://trudovopravo.mk/ npucraneno Ha: 24.3.2023

[pecyna na Anenaunonen cyn Cromje POX-454/14 ox 25.3.2015 roguna, nocrar-
Ha Ha: https://trudovopravo.mk/ npucraneno Ha: 24.3.2023

Pemienne Ha YcraBuoT cyn Ha PenyOnmuka Makenonuja Y.0p.155/2016 on
15.3.2017 roquna, nocramHo Ha: https://ustavensud.mk/ npucraneno na: 21.1.2023

237




Anéena Josanoscka, Omxanxcysatve Ha 002080pom 3a 8pabontysatve
00 cmpana Ha pabonodasa4om nopaou IUUHU NPUHUHIU HA CHPAHA HA PAOOMHUKOM

Angjela Jovanovska, LL.M.,*
PhD Student at “Ss. Cyril and Methodius” University in Skopje,
“lustinianus Primus” Law Faculty

TERMINATION OF THE EMPLOYMENT CONTRACT
BY THE EMPLOYER DUE TO PERSONAL REASONS
ON THE PART OF THE EMPLOYEE

Abstract

The paper particularly emphasizes the right, but also the obligation of employees
to continuing education and training for the purpose of preventing termination of
the employment contract by the employer due to personal reasons on the part of the
employee and thus the dismissal is determined as ultima ratio. On the other hand, the
author has in mind the right and obligation of professional development of civil servants
and the assessment of their effect (performance) in relation to the termination of their
employment relationship. The author analyzes in detail the personal reasons on the part
of the employee, the procedure prior to termination of the employment contract due to
personal reasons, the institute — termination by offering a new, modified contract and
absences from work by reason of illness in the context of this type of dismissal through
the prism of the ILO Termination of Employment Convention, 1982 (No. 158) and the
Termination of Employment Recommendation (No. 166), comparative and Macedonian
labour and social security legislation, collective agreements and theory. In order to
elaborate this way of termination of the employment contract, particular attention is
paid to the case law.

Keywords: personal reasons on the part of the employee, dismissal, written warning,
absences from work due to illness, case law.
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SALITHTATA HA JIMYHUTE I10/JATOLNH
HA PABOTHHIIHUTE BO PAMKH HA PABOTHHOT O/IHOC

Ancmpaxkm

3awmumama na auunume nooamoyu Ha pabomHuyume 60 PAMKU HA PAOOMHUOM 0OOHOC
U UHOUBUOYATHOMO MPYO0BO NPABO Ce MAHUDeECmUpPa 8021AEHO 80 NO2NEO HA 08¢€ JuHe-
aphu komnonenmu. I[lpeama KomMnonenma ce TuHeapu3upa Ha perayuja novery pabom-
HUKOM 80 CB80JCMBO HA 0ama-cyojekm u pabomooasavom 60 C80jCmeo HA Oama-KoH-
mponep unu 0ama-npoyecop 80 pamMKu Ha pabomuuom oonoc. /Jooexka nax, emopama
KOMNOHEHMA HA 3aUIMUMa Ha TUYHUMe NOOAMOYU HA pabOmHUyUme ce TUHeapu3upa 00
80CNOCMABEHUON pabomer 0OHOC nomery pabomHuKom u pabomooasaiom o0 CmpaHda
Ha mpemu ROCPeOHU TUYAa KOU ce jagyeaam Kako 0ama-KoHmponepu u 0ama-npoyecopu
Ha JuyHUmMe nooamoyu Ha pabomuuxom. Bo noaned na nagedenomo, mpyoom 2o npu-
nogrcysa na yeud Kooexcom na MOT 3a sawmuma na 1uunume nooamoyu Ha pabomuu-
yume 80 pamku Ha pabomuuom ooxHoc 00 1997 zoouna. J{onornumento ce nocovysaam
Mucnerwemo 8/2001 3a obpabomka Ha AUUHU ROOAMOYU 80 KOHMEKCM HA 8pabOmy-
sarwemo na Hesasucnama pabomna epyna na EY 3a 3auumuma na auunume nooamoyu
u npusamunocma, kaxko u Mucinerwemo 2/2017 3a obpabomka Ha auunu nooamoyu npu
paboma na Hezasucnama pabomua epyna na EY 3a sawmuma na auunume nooamo-
yu u npusamuocma. Cneocmeeno, mpyoom ja anaiusupa Eeponckama Peeynamusa 3a
sawmuma ua audnu nooamoyu 2016/679 (GDPR) 60 noaned na nejzunama nocmage-
HOCH 34 30WMUMa Ha JudHume nooamoyu 60 KOHMeKCm Ha gazama na epadbomyesarse
u ¢hasama no 3acuosarbe Ha pabomuuom ooHoc. llocieonuom den 00 mpyoom ce 0cep-
HY6A HA 6MOPAMA KOMINOHEHMA HA 3Aulmuma Ha TudHume no0amoyu Ha pabomuuyume
Kou npousiecysaam 00 pabomuuom 00HOC 00 CIMPAHA HA MAKEOOHCKUMe UHCIUMYyyuu
KOU ce jagysaam 60 C80jCmE0 Ha 0ama-KOHmMpoiepu u oama-npoyecopu u xou ex lege
obpabomysaam, npubupaam u cKiaoupaam JudHu n00amoyu Ha pabomuuyume.

Knyunu 360posu: pabomen ooHoc, 3aumuma Ha JTu¥HU NOOAMOYU Ha pabomuuyume,
NPABHU CMAHOAPOU, MEKO NPAago, OUUMAIU3AYUja Ha MpPyOon.

*E-mail: nikola.murdzev@gmail.com



Huxona Mypuyes, 3awimumama Ha auuxume nodamouu
Ha pabomHuLuIme 60 PAMKU HA PAGOMHUOM 00HOC

Bosen

Jlururanu3zaiyjara 1 TEXHOJIOMIKUOT HAIPEOK HECOMHEHO MMaar BIInja-
HHE€ ¥ UMITaKT BO TIOTJIe ] Ha MH(pOpMaIFCKaTa TMHAMHKA KOja HacTaHyBa IoMery
paboTomaBadoT ¥ PpabOTHUKOT BO paMKH Ha pabOTHUOT OfHOC. TpaH3ulMOHATa
Kapaktepuctuka o 20-0T KoH 21-0T BeK ce HacouyBa OJ TOYUTYBaHE HA Tpa-
BOTO Ha MIPUBATEH M CEMEEH KMBOT MOPAJHN BOCTIOCTaBYBameTO Ha work-life Oa-
JIAaHC BO paMKH Ha pabOTHUOT OJTHOC, KOH Pa3BHBamb-E Ha MPABOTO HA 3aIITHTA HA
[OJIATOLUTE Ha PaOOTHHUIKMTE.! 3alITHTa HA JTUYHUTE TIOJATOIM BO BPEMHUIba Ha
IMPOKA PACTIPOCTPAHETOCT HA MH(DOPMAIMCKO-KOMYHUKAIIUCKUTE TEXHOJIOTUU
€ pacrmpocTpaHeTa o 00JaCTH KaKO IITO CE 3allTHTa Ha TEHETCKH IMOJATOIH,”
710 00JIACTH KaKo IITO C€ 3alITUTa Ha JTUYHU MOJIaTOLU KO ce 00padoTyBaar BO
OJIpe/ICHU aBTOMATH3UPAHH COCTOjOM OJ CTpaHa Ha BEIITauka WHTEIUTCHIIH]ja’
1 Bp3 OCHOBa Ha KoOja, IMOMEry OCTaHATUTE MMapaMeTpH, CE pa3BUBa KOHIICII-
TOT Ha CJI000JeH NPOTOK Ha noaaronu.’ Cli000AHUOT MPOTOK HA MH(MOPMAIHH
BJIMja€ KOH BOCTIOCTaBYBAmhETO HA OJIpE/ICHA TpaBHA MPEABUIJIUBOCT BO TIOTIICT
Ha KOHCEKBEHTHHTE 3aJI0KOM Ha KOj HAUWH Ja ce M3rpajar CTaHAapAH KOu Ke
ro orpaHuyar Oe3yCJIOBHUOT IPHUCTAIl, HECPA3MEPHOTO CKJIATUPAhE, MacCHB-
Hata 00paboTKa M HEKOHTPOJIMPAHOTO CITOJICTyBakE HA JTMYHHUTE IMOAATOIM Ha
CyOjeKTUTE CO TPETU CTPAHU KOW CE€ M3JIOKEHU Ha HaBeJeHUTE mporecu. Hase-
JICHOTO C€ BOBJIEKYBa KaKO KapaKTEPHUCTUYHO CBOjCTBO OMEJKHU MO/ BIMJaHUETO
Ha TEXHOJIOMIKUOT Pa3B0j, KOMUYMHATA HA TUYHU TOAATOLIN KOU ce 00paboTyBaar
100aJTHO, C€ Ha HAJBHCOKO ITUBUIIM3AIIMCKO UCTOPUCKO HUBO W HU3 TEKOT HA T0-
TUHUTE 00paboTKaTa Ha TMYHHUTE TTOJIATOIH CE OYEKYBa JIa MPOIOJDKU CO 3aCHIIe-
Ha JMHAMUKA ¥ CKCIIOHCHIIM]aIHO J1a ce 3rojieMyBa.’ Bo paMku Ha HaBEICHOTO,
Ke ce pasmienaar MPUHIIMIIATE U TIpaBaTa 3a 3allTUTa Ha JUIHUTE MOJATOIH BO
pamku Ha paboTHHOT oxHOC HHU3 npusMa Ha Kogexcor Ha MOT 3a 3amtuta Ha
JUYHUTE TIOIaTOIM HA PaOOTHHUIIMTE BO paMKH Ha pabOTHUOT omHOC o 1997
ronuHa, Mucnemero 8/2001 3a 0OpaboTka Ha TUYHU MOAATOLM BO KOHTEKCT Ha
BpaboTyBameTo Ha HezaBucHara pabotna rpyna Ha EY 3a 3amtura Ha TUYHATE
ITO/IaTOIM U MpuBaTHOCTA, MucnemeTo 2/2017 3a 00paboTKa Ha JIMYHU IMOAATOIN
npu pabora Ha He3aBucnara paboTtHa rpyna Ha EY 3a 3amtura Ha TUYHUTE TO-
JATOIM ¥ IPUBATHOCTA, €BpoIickaTa Perymarua 3a 3amtrra Ha JTUYHU MTOAATOIN
2016/679 (GDPR), 3a ga M0Oke COOABETHO /1a C€ MOCOYM M KOHTEKCTyallu3upa

'C. Ogriseg, GDPR and Personal Data Protection in the Employment Context, Labour & Law Issues, vol. 3, no. 2,
2017, 5.

2M. Taylor, Genetic Data and the Law: A Critical Perspective on Privacy Protection, Cambridge, Cambridge University
Press, 2012, 5-8.

3 Gintar¢ Surblyté-Namaviciene, Competition and Regulation in the Data Economy, Edward Elgar Publishing, 13 Oct.
2020, 29-39.

*HaezieHoTO BO TorIIe] Ha 3a10x0OuTe Ha EY KoM ce oiHecyBaar KoH aJ[pecuparme Ha Mpaliarma MOBP3aHH CO Pa3BH-
BAIHETO Ha IIPOCIIEPUTETHA eKOHOMHja 6a3npaHa Ha nata-mogarorm. Bumu: COM/2014/0442 final: COMMUNICATION
FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT, THE COUNCIL, THE EUROPEAN ECONOMIC
AND SOCIAL COMMITTEE AND THE COMMITTEE OF THE REGIONS Towards a thriving data-driven economy
3 0. Lynskey, The Foundations of EU Data Protection Law, Oxford, Oxford University Press, 2015, 2.
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OIICCTOT Ha 3alllTUTA HAa JIMYHUTC OAATOHM BO paMKH Ha pa60THI/IOT OJHOC BO
PaMKH1 Ha MAKCJOHCKOTO TPYAOBO-IIPABHO 3aKOHOJAaBCTBO.

1. [IpuBaTHOCTA W 3aAUTUTATA HA JMYHHUTE MOJAATONM BO PAMKH Ha
padoTrHuoT ogHoc Hu3 npusma Ha Kogexkcor na MOT 3a 3amrura
HA JIMYHUTE MOAATOUM HAa padOTHMLHMTE BO PaMKH Ha padOTHHOT
omxHoc ox 1997 ronuna

Bo noren Ha mpUHIMIATE KOW BIIMjaaT BP3 3alITHTaTa HA JIMYHUATE TIO-
JaTOLM BO PaMKHU Ha pabOTHUOT OJHOC, COOZIBETHO Tpeba Ja ce IOoCcouu YIo-
rara Ha MefyHapo/HaTta opraHu3anyja Ha TpyA U 3aJI0KOUTE KOM Taa T UMa
HACcOYEHO BO TOIVIe Ha HaBeAeHarta mpobremaruka. Bo 1997 MOT wusrorByBa
MeKo-TipaBeH npaktudeH Kopekce 3a 00e30eayBambe Ha HACOKU U IPENOpaKky 3a
3alITUTA HA JIMYHHUTE MojaTtonu Ha padotHunute. Llemnuot ondar va Kogexcor
HE € HACOYeH KOH 3aMEHa Ha MOCTOCYKUTE HAI[MOHAIHU 3aKOHH, PEryJaTUBU U
MeT'yHapOIHH CTaHIApAH 3a TPYI, TYKY, HAIIPOTUB, T&KHEE KOH NMpUOHpame Ha
JIMYHY TOJIaTOLM 3a aIUIMKAHTHUTE 3a paboTa, KaKko U 32 pabOTHUIIMTE, BO MOIVIE]
Ha yCoIvIacyBambe CO HAllMOHAJIHUTE 3aKOHOJABCTBA, IPU BpabOTyBame, O0yKU U
yHaIpeayBama, JU4Ha 6e30€1HOCT, KOHTPOJa Ha KBAJIUTET U 3alITUTA Ha UMO-
ToT. Llenuuot ondar na Kopekcor e 1a mocouyBa pa3BojHH KapaKTEPUCTHKH Ha
3aKOHOJIABCTBATA, IPABHUTE MPOMKUCH, KOJICKTUBHUTE JIOTOBOPH, IMOJTUTHKHUTE U
paboTHUTE MpaBmia (BO paMKH Ha onpefeHa paboTHA OpraHU3alyja) U pa3Bu-
Bamkbe€ Ha COOJBETHH TMPAKTHYHO-AIUTUKATUBHU MEPKH 3a 3aITHTa Ha JINIHUTE
nozxatonn.® Bo morien Ha NpUHHULMIIMTE KOM CE OJHECYBaaT Ha 3allTUTara Ha
JUYHUTE TMONATOIM Ha paboTHuimTe, KOAEKCOT r'm M3ABOjyBa: JIETUTUMHOCT,
MIPONIOPIIMOHAIHOCT, OrpaHIYYBake¢ HA HAMEHATA, TPAHCIIAPEHTHOCT, KBAJTUTET
Ha MOJIATOIMTE, MPUCTAITHOCT, OJITOBOPHOCT U YIIPaByBambe, KOJCKTUBHH TpaBa.’
HaBenenute npuHUMNN 32 3alITHHA HA JUIMYHUTE MOJATOLM BO paMKH Ha pa-
60THHOT ofHOC KoztekcoT ru onepanuoHanu3upa Bo MeT NPOLEeCHN aKTUBHOCTH:
npubMpame Ha JUYHH M0JIaTOIM BO paMKU Ha pabOTHUOT OJJHOC, 00e30eayBame
Ha JIMYHUTE [OJaTOLX Ha paOOTHUIIMTE BO PaMKU Ha paOOTHUOT OHOC, CKJIa/lU-
pame/3adyByBambe Ha JUUYHUTE MMOJATOLM HA pAaOOTHULIUTE, YIIOTpeda Ha JINYHU-
TE MOJATOLN U CIIONIEITYBakhE Ha JIMYHUTE MTOJATON. BO MPUITOT Ke TH H3JI0KUMe
HACOKHTE KOW T'U mmocodyBa KomekcoT BO mories Ha MmeTTe MPOIeCH! ETHOCTH
BO IIOIJIE/ Ha 3aILTUTATa HAa JIMYHUTE MOAATOLM BO pAMKU HAa paOOTHUOT OJIHOC.

¢TLO, Protection of Workers’ Personal Data, International Labour Office, 1997, item 1 and item 2 — Preamble and
Purpose.
"1bid., item 5 — General Principles.
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[Tpubupare Ha TMYHY TIOJATOLH

Cure nuyHM mofaTolnM Tpeda aa Oumar
JNOOHMEHH Ofi CEeKOj PabOTHHOT WHAWBH-
AyaHo;®

Bo ciyuaj Ha npubupame Ha TUYHHU TO-
JaTOIM Of TPeTa CTpaHa, PabOTHUKOT
Tpeba onHanpen na Ouge HHPOpPMUpPaH
M Jla Jajae eKCIUMIUTHA COIIACHOCT
3a 00paboTka Ha JIMYHHUTE MOJATOIIH.
PabGoromaBayor Tpeba na TH HaBeze
nenuTe Ha 00paboTkara, HW3BOPUTE H
cpencTeara ITO pabOTOJABavyOT HMa
HaMepa J1a Th KOPUCTH, Kako U BUJOT Ha
MoAaToLMTE IITO Tpeba a ce codepar u
MOCHEAULNATE, JOKOJIKY TH UMa, O OJI-
OMBaWKETO HA COIVIACHOCT;’

JlokomnKy o1 paOOTHHKOT ce Oapa MmoTmu-
IIyBambe Ha M3jaBa co Koja Ce OBJIACTYBa
paboTOaBauOT WM KOE OWIIO JpYro
JIMLIE MJIM OpTraHM3alfja Ja cooupa wiu
12 OTKpHe HH(POPMAIINH 32 PaOOTHUKOT,
uzjaBara Tpeba ga Ouge (pa3OupnuBa)
Ha €JHOCTAaBEH ja3WK U KOHKpPETU3Upa-
Ha BO OJIHOC Ha JIMIATa, HHCTUTYIIMUTE
HJIN OPraHu3alMMTe KOH KOMUIITO MOXKE
na ce obparar (cy0jekTure Ha 00paboT-
Ka Ha JIMYHTHUC HOIlaTOHI/I), JIMYHUTCE I10-
JIaToIM TO Tpeba Jia ce o0jasar, 1eu-
TE 32 KOM K€ ce COOMpaar JMIHUTE M0J1a-
TOIIM U BPEMEHCKHUOT MEPHOJI BO KOj Ke
ce mpuMeHyBa (faaeHara) usjasa;’
Kora paboTonaBadot 100HI COITaCHOCT
071 pabOTHUKOT 3a COOMpame Ha JINY-
HU MOJaTOLH, paboToaBavoT Tpeda aa
BOJIM CMETKa CHTE JIMIA WK OpraHu3a-
MK O]l KoM paboTomaBavyor Oapa na ru
co0epar MojaToUUTe WM Jia CIPOBEIaT
WCTpara 3a LeJyiTa Ha Ha 00paboTkaTa Ha
MOJIATOLUTE U Jla ONOErHYyBaar JIAXKHO
WM TIOTPEIIHO NPEeTCTaByBambe (Ha Lie-
nuTe 3a 00paboTKa Ha TMYHUTE MTOJATO-
HH);II

8 Ibid., item 6.1.
°Ibid., item 6.2.
19 1bid., item 6.3.
W Ibid., item 6.4,
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- PabGorogaBauor He Tpeba na cobupa
JIMYHU MOAATOLM BO BPCKa CO CEKCyall-
HHOT JKHBOT, MOJUTHYKHTE, BEPCKUTE
WM JIDYTH BepyBama Ha pPaOOTHUKOT;
KaKo ¥ BO MOIVIE/] Ha KPUBUYHU NPECYIN
Ha PaOOTHHUKOT, OCBEH BO UCKIYYHTE-
HH OKOJIHOCTH JIOKOJIKY THE MOaTOLUTE
Ce JMPEKTHO PEJICBAHTHHU 32 HOCCHE Ha
oJTyKara 3a BpaOOTyBame U HCTHTE Ce
BO COINIACHOCT CO HALIMOHAIHOTO 3aKO-
HOJIaBCTBO;'?

- PaborogaBaunte He Tpeba na coOupaar
JIMYHU TIO/IATOLIU BO BPCKa CO YJICHCTBO-
TO Ha PabOTHUKOT BO CHHIUKAIHA Op-
raHu3aluja Wik CUHIUKAJTHUTE aKTHB-
HOCTH Ha PaOOTHHILIUTE, OCBEH aKO TOA
HE ¢ 00BP3aHO WJIM JTO3BOJICHO CO 3aKOH
WA KOJIEKTHBEH JIOTOBOP; '

- 3/1paBCTBEHHTE JIMYHHM TMOJATOIM Ha
paboTHHKOT He Tpeba Ja ce coOmpaar
OCBEH JIOKOJIKY TOa € BO COINIACHOCT
CO HAIIMOHAJHOTO 3aKOHOAABCTBO, Me-
JMIIMHCKATa JOBEPIUBOCT W OIIITUTE
MPUHIIAIIK 32 3/paBje U 0e30eaHOCT
npu paborta, TMOpaad YTBpAyBame Ha
paboTHa crmOCOOHOCT Ha PaOOTHUKOT
3a 3aCHOBamb¢ Ha pabOTEH OJIHOC, Topa-
JI1 MCIIOJIHYBakE Ha MOTPEOHU YCIOBU
MOBp3aHu co 0e30eHOCTa U 3/IPaBjeTo
npu paboTa, Kako M IMopaad YTBpPAY-
Bamb¢ Ha IMPABO HA JIO/ICNIyBambE Ha CO-
ujaiHu oeneuimm; '

- HeoOpabotyBame Ha JIMYHH MOAATOLU
KOM c€ MpUCcOOpaHu o paOOTHHKOT a
KOM TH HaJMHUHYBaaT TOTpPEOHMTE, HMIH
MaK ce HepesleBaHTHU 3a 00paboTKa
commacHo OapameTo 3a oOpaboTka Ha
JMYHU TIONATOIM 10 PAOOTHUKOT, WIIH
JOKOJIKY paOOTHHKOT HECOOIBETHO TO
pa3bpan Oapamero 3a 00paboTKa Ha
JINYHH ToAaTonu; "

2Ibid., item 6.5.
3 Ibid., item 6.6.
4 1bid., item 6.7.
15 Ibid., item 6.9.
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Hexopuctewe Ha monurpadu, ompe-
Ma 3a MpPOBEpKa HA BUCTHMHATA WU
KOja OMII0 Jipyra CIMYHA Mpoleaypa 3a
TECTUPAhE, KAKO M BOJICHC Ha KOH3HC-
TEHTHOCT NpU ymnorpeda Ha TECTOBH
Ha JIMYHOCT WIM CIMYHU IPOLEAYPH 3a
TECTUpambe, MO/ YCIOB PabOTHUKOT Ja
MOXeE J]a C€ CIPOTHBCTaBH/TIPHUTOBOPH
Ha TECTUPAmETO;'

3abpaHyBambe Ha TeHETCKHOT CKPUHHHT
WIIM HETOBO OTPaHUYYBambe BO CIIydau
BO KOM SKCIUTUIIUTHO € 0JJOOPEHO CO Ha-
LIMOHAIHOTO 3aKOHO/1aBCTBO;!”
TecTupameTo 3a Apora Ha pabOTHULIUTE
Tpeba aa ce CrpoBelyBa caMoO BO CO-
[JIACHOCT CO HALMOHAIHOTO 3aKOHOJIaB-
CTBO M BOCIIOCTaBEHATa MPAKTHKA WU
BO PaMKH Ha MeryHapOJHHUTE CTaHJIap-
HH;]S

Bo ciiydaj Ha MOHUTOpUpame Ha pa-
OoTHHMIIUTE, THE Tpeba OFHAIpEn Ja
Oounar nHGopMHUpaHH 32 MPUIMHUTE 32
CIIeJICHE, BPEMEHCKHOT pacropes], Me-
TOAUTEC U TEXHUKHUTEC LITO CC KOPUCTAT
U MOJAaTOIUTEe IITO Tpeba Ja ce codu-
paar, mpu WmTO paboTOgaBav40T Mopa
Jla TO MUHHUMHM3HUPA HapyLIyBambeTO Ha
npUBaTHOCTa Ha pabotHuumTe. Jloneka
MaK, MOHUTOPUPAKETO HA PAOOTHHUILINTE
BO TajHOCT, Tpeba J1a ce JO3BOJIU CaMo
JIOKOJIKY € BO COIVIACHOCT CO HAIHO-
HAJTHOTO 3aKOHOJABCTBO, TOKOJIKY II0-
CTOM OCHOBAaHO COMHEHHE 3a CTOPCHHU
KpUMUHAJIHU AKTUBHOCTU WKW OPYTU
npecTand o CTpaHa Ha pPabOTHHUKOT,
KaKO U BO CJIy4aj JIOKOJIKY KOHTHHYHUpa-
HOTO cliefickhe Tpeba na oume 103BoJe-
HO caMO JIOKOJIKY € TIOTpeOHO MOopaju
3amTUTa Ha 0e30eHOCTa U 3]IpaBjeTo
npu paboTa WK 3alITHTa HAa UMOTOT (Ha
paboromasayor).'

19 Ibid., item 6.10. and 6.11.
7 1bid., item 6.12.
8 Ibid., item 6.13
19 Ibid., item 6.14.
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06e30emyBaame - Kon 00e30emyBamero Ha JIMYHUTE TI0-
JAaToI Ha PaOOTHHUILIMTE O CTpaHa Ha
paboTtomaBaunTe Tpeba ma Oumar 3aTr-
TeHU cO 0e30eTHOCHM MEpPKH KOH Ce
CMeTaar 3a pa3yMHH BO OKOJIHOCTHTE 3a
3alITUTA OJT 3ary0a U HEOBJIACTEH TPHUC-
Tarn, ynorpeda, U3MeHa WM OTKPUBAE
HAa JJMYHUTE TTOAATOIN. 2"

Ha JIMYHU I104AaTOILH

Cxnanupame/3auyByBambe - UyBameTo Ha JMYHH IOAATOLH Tpeda

Ha TUYHUTE TOIATOLHN na Oujie OrpaHU4YeHO Ha MOJATOIM CO-
OpaHM BO COIVIACHOCT CO TIPUHIIUTIH-
T€ 32 COOMpame JTUYHH ITOJATOINH KOU
ce HaBeneHu Bo Koxexcor nHa MOT 3a
3aIITUTA HA JMYHHUTE TOJATOIN Ha pa-
oorHuure;>!

- JlnyHuTe TOMATOIM OmN(areHH CO Me-
JMIIMHCKATa JOBEPIMBOCT Tpebda na ce
qyBaar caMo O]l IepCOHan 00Bp3aH CO
MpaBuiIaTa 3a MEAUIIMHCKA TajHA U Tpe-
0a ;1a ce 4yBaar HacTpaHa O]l CUTE JIPY-
'Y JINYHU TI0HATOLH; >

- PaboromaBaumre Tpeba ma ob6e3bemar
ommTH HWHPOPMAIUH, PEIOBHO TIpe-
IJIelaHl, HAaBEyBajKH I'd BUJOBHUTE Ha
JMYHY MOJATOLM KO ce YyBaar 3a moe-
JMHEYHU paOOTHULM U 32 00paboTKaTa
Ha TUE IOAATOLH;>

- PaborojaBaunTe Tpebda MEPHOIUYHO 1a
MpoBepyBaar JajiH JWYHUTE MOAATO-
1M 3a4yBaHH CE€ TOYHH, AKYPUPAHU U
neimocHu;

- JluunuTe moxaToly Tpeda Ja ce uyBaar
caMo JIoJleKa ce OIpaBJaHH CO CIICIH-
(hMIHATE 11eJTH 32 KOU Ce COOpaHu OCBEH
aKo ONIpe/IeH paOOTHUK caka /a Ouae Ha
CIIMCOKOT Ha MOTEHIIMjaJIHd KaHIU1aTH
3a paboTa BO OJIpEICH MEPUO, JOKOJIKY
HAI[MOHAJHOTO 3aKOHOJABCTBO IPOIIH-
IIyBa Jia c€ 4yBaar JUYHUTE MMOJATOIH,
WM BO CJIy4aj KOra JHYHHUTE MOJATOIH
ce OapaHu on paboTtomaBad wind padoT-
HUK 3a Koja OWJIO MpaBHA MOCTarKa 3a
Ja ce JoKake OWIIO KakBa IMpeaMeTHa
MOBP3aHOCT CO MOCTOCYKH MM TOpaHe-
1eH paboTeH 0HOC;>

20 1bid., item 7.1.
21 Ibid., item 8.1.
2 Ibid., item 8.2.
2 Jbid., item 8.3.
2 Ibid., item 8.4.
% Ibid., item 8.5.

245




Huxona 1\/1)’]%‘{06, Sawmumama Ha 1uYHUMe 71()(\)(11/)10“,[1

Ha P(l(;()ﬂ’lHLll(HHZC 80 pamKu Ha ])(1607'}’1}-1“0”’1 00HOC

JInynute nozparonu Tpeda 1a ce 3adyByBaaT U
KO/IMpaaT Ha HaYWH Ha KOj PaOOTHUKOT MOKE
Ja Tu pas0Oepe Ha Ha4YMH Ha Koj (Hepa3Oup-
JMBUOT HAYMH HA 3a4yBYBambe¢ WIH MOJOIHA
HpUCTAIl IO HUB) HEe OM ce KapaKTepu3upae
KaKo JJMCKPUMHHATOPCKU KOH paOOTHHKOT.?

Vnotpeba Ha TMYHUTE TIOAATOIH

JlmaauTe momaronm Tpeda 1a ce KOPHUCTAT BO
COrylacHOCT co nmpuHuunute Ha Komekcor Ha
MOT 3a 3amTuTa Ha JUYHATE MMOJATOIM Ha
paboOTHHIIUTE BO TIOIVIE]] HA HUBHOTO MPUOU-
pame, KOMyHHKaIMja (CIOIeIyBamkbe U pe-
HOC) ¥ CKJIauparbe.”’

CHO,Z[CHYB&H)C Ha JIMYHUTC
noaarony Co TPETU CTpaHu

Jluunure momaronu He Tpeba jaa ce croje-
JyBaaT CcO TPETH CTPaHU 0e3 EKCIUIMIUTHA
COIIACHOCT Ha PaOOTHUKOT, OCBEH JIOKOJKY
CIIOJICTYBAETO: (a) € HEOMXOIHO 3a Ja ce
CTpeur Cepuo3Ha M HENocpeqHa 3aKkaHa Mo
YKMBOTOT WX 37IpaBjeTo; (0) ce Oapa mim oB-
JIACTEHO MO CHJIa Ha 3aKOH; (B) € HEOIMXOIHO
3a CIpOBEyBambe Ha OOBPCKHUTE HACTAHATH
ol paOOTHHOT OJHOC; (T) € MOTPeOHO 3a W3-
BpIIyBame (Ha IMOCTANKH BO o0iiacTa HA) Ha
KPUBUYHOTO MpaBo;”®

JluyHuTe MOAATOLM Ha PAOOTHHKOT HE Tpe-
0a J1a ce crojieyBaar 3a KOMEPIHjaTHU WIN
MapKeTHHT IeTu 0e3 MHPOpMHUpame M eKC-
IUIAITITHA COTIIACHOCT Ha pabOTHHKOT;”
[IpaBunara mTo ce NpUMeHyBaaT 3a CIOIeIy-
BambC€ HA JIMYHU IMOAATOLM OO0 TPETU CTpaHHU
Tpeba a ce NpUMEHyBaaT Kako IMpHU CIIOJe-
JyBar¢ Ha JIMYHU TOJIATOIN TIOMery paboTo-
JlaBavnTe, TaKa U IOMery pa3linyHu BIaJIUHH
opraum;*

PaboronmaBaunte Tpeba Ja MM yKakar Ha
OHHWE KoM J00MBaaTr JTUYHU MOJATOLH Off pa-
OOTHHKOT JIeKa JIMYHUTE TOJATOIL MOXE Ja
ce KOpHCTAT camo 3a LEJIUTE 32 KOU Ce JIOC-
TaByBaaT IMOIATOIUTEe W Tpeba ma mobapaar
MOTBpJa JieKa CE MOYUTYBaHU YIATCTBATA.
OBa He ce ofiHeCyBa Ha PEJAOBHOTO CIIONIEIY-
Bamke Ha MOJATOILM COIVIACHO Koja OWIio 3a-
KOHCKa 00Bpcka;®!

26 Ibid., item 8.6.

7 Ibid., item 9.

28 Ibid., item 10.1.
2 Ibid., item 10.2.
0 Ibid., item 10.3
31 Ibid., item 10.4.
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- HHTepHuTE criomenyBama Ha JMYHATE 1OJA-
ToLM Tpeba Ja ce orpaHMYar camo Ha OHHE
Ha KOM PabOTHHUKOT UM 00paKka eKCIUTUIIUTHO
BHMMaHHe;>

- JInunure nogarouu Tpeda 1a OuAAT BHATPEII-
HO JOCTaIlHM CaMo 32 KOHKPETHO OBJIACTCHU
KOPUCHUIIM, KOM Tpeba J1a MMaar IMpHUCTaI
camo JI0 OHHE JIMYHU TOJAATOIH MITO Ce T0-
TpeOHH 3a HCIOJHYBaWkE¢ HA HUBHUTE KOH-
KpeTHH 3a1a4u;>

- TpeOa na ce 3a0panu Mer'yceOHO OBP3YBabe
Ha JIATOTEKH IITO COAPIKAT JIMYHU MOAATOLN
Ha paOOTHHIINTE, OCBEH aKo He € 006e30emeHo
CTpOTO MOYHUTYBaE HA OAPENOUTE KOU MPO-
u3znerysaar o KonekcoT Bo 0fJHOC Ha HHTEp-
HaTa KOMyHHKaruja;*

- Bo cnyuaj Ha nexapcku nperien, paboroaa-
BauoT Tpeda ma Ouae mHPOpPMHpaH camMo 3a
3aKITy9OLUTE/HAOMUTE KOW C€ EIUHCTBEHO
pEJIeBaHTHU BO KOHTEKCT Ha BpabOTyBame-
10,

- 3akmyyouurte/HaoAuTe He Tpeda a coapikat
uH(OpPMAIMU Ol MEIMIMHCKA MPUpOaa, HO
THE MOXKaT COOJIBETHO Jia YKaKyBaaT Ha pa-
00TOCTIOCOOHOCTA 3a M3BPIITYBamkhE Ha TPE-
JIO)KEHUTE PaOOTHU OOBPCKM WIIM TIaK JIa TH
crienuduIMpaar BHUJIOBUTE Ha pPaOOTHUTE
MECTa U YCJIOBHUTE 3a pabdoTa KoM MOXKaT Jaa
NPEeIU3BUKAAT MEIUIUHCKA KOHTPAaWHIUKA-
M1, HE3aBUCHO 1AM TIPUBPEMEHHN HJIH TPaj-
6

- CrozenyBameTo Ha JIMYHUTE TOAATOIH JIO
NPETCTaBHUIMTE HA PaOOTHHLUTE Tpeba na
ce OJIBMBA CaMO BO COTJIACHOCT CO HaI[OHAJI-
HOTO 3aKOHOJABCTBO MJIM KOJICKTUBEH JI0T0-
BOP BO COIIACHOCT CO HAIMOHAJIHATA IMPaK-
THKa ¥ Tpeba 1a Ouje orpaHNIeHO HA JIMYHU-
T€ TIOJIATOIM KOU CE HEOITXOHU 32 UCIIONHY-
Bame Ha crieninuaHnTe (PabOTHO-ONEepaTHB-
HH) (YHKIMM HA TIPETCTaBHULIUTE;’

- PaGoronmaBaunre Tpeba aa MMILIEMETHpaaT
HpOLETYPH 32 MOHUTOPUpAE Ha BHATpPEII-
HHUOT TEK Ha JINYHHUTE IMOAATOIN M 32 OCH-
rypyBame Jieka 00paboTkara € Bo COrIacHOCT
co niporncute Ha Komekcort.?®

32 Ibid., item 10.5.
3 Ibid., item 10.6.
3 Ibid., item 10.7.
3 Ibid., item 10.8.
3 Ibid., item 10.9.
37 Ibid., item 10.10.
38 [bid., item 10.11.
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Crnopen Konekcor, mpaBaTta Kou MOXKaT J]a TH CTEKHAT paOOTHUIIUTE BO TO-
IVIe]] Ha 3aIITUTaTa Ha TMYHHUTE [TOJ]ATOIN BO paMKH Ha pabOTHUOT OJJHOC, CE IeyIar
Ha VWHUBUIyaJTHU U KOJICKTUBHU TIpaBa. Bo paMku Ha TpUHAECETTEe WHINBHTyal-
HU TIpaBa Kou Tpeda Jia ru cTekHaT padotHuimTe, KojaekcoT ru HaBeaysa:*’

- IIpaBo Ha paOOTHHUITUTE PEIOBHO Jia OMIIAT U3BECTYBAHU 3a JIMYHHUTE TI0-
JIATOLIM IITO CE YyBaaT 3a HUB U 3a 00paboTKaTa Ha TUE JIMYHH MOJATOLIH;

- IIpaBo Ha paOOTHHUIMTE 3a MPUCTAIN J0 CUTC HUBHH JIMYHU MOJATOLIH,
0e3 pa3nuka Jaiv JTUYHUTE TOAATOIM ce 00paboTyBaaT 0/ aBTOMAaTH3H-
paHU CUCTEMH WIJIM C€ YyBaaT BO OJIpE/ICHA padHa JaTOTeKa BO BPCKa CO
WHJMBHUIYATHHOT PaOOTHUK WJIM BO KOja OWJIO Apyra JaTroTeka IITO TH
BKJTy4yBa JINYHUTE ITOIATOIM HA pAOOTHUIIUTE;

- IIpaBoTO Ha paGOTHUKOT J1a 3Hae 3a 00pabOTKaTa Ha HETOBHTE JIMYHH T10-
naroiy Tpeda Ja ro BKIydyBa MPaBOTO Ja C€ UCIIUTA U J1a ce J00He KO-
T1ja o1 Koja Ouio eBUCHIIH]a/3aIkC BO CTEIEH 10 KOj IOJATOINTE COApP-
JKaHW BO 3aIlTMCOT TH BKJIy9yBaaT JIUYHHUTE TIOJATOIM HA TO] PaOOTHHK;

- IlpaBo Ha paOOTHUIUTE 3a MPUCTAI JIO HUBHUTE JIMIHH ITOIATOLN BO Te-
KOT Ha HOPMAJTHOTO pa0OTHO BpeMe, W JOKOJKY MPUCTAIIOT HE MOXKE
Jla ce OpraHu3Upa BO TEKOT HAa HOPMAJIHOTO pabOTHO Bpeme, Tpeba ja ce
HarpaBar JPyrd apaH)XKMaHH KOM K& T 3eMar MPeIBUJ WHTCPECUTE Ha
pabOTHUKOT 1 pabOTOAaBAYOT;

- IlpaBo Ha paOOTHUIMTE Ja Ha3HAYAT MPETCTABHUK O]l PEOBUTE Ha pa-
OOTHHUIIUTE WJIM KOJIera M0 HUBEH M300p 3a Ja UM MOMOTHE BO OCTBapy-
BamETO HA HUBHOTO MPABO HA MIPHUCTAIT JI0 HUBHUTE JIMYHH MTOIATOIH;

- IIpaBo Ha paboOTHHIMTE Ha TPUCTAIT JIO MEAUIIMHCKUATE/3IPAaBCTBEHUTE TTOIa-
TOIIM IITO CE OTHECYBAaT Ha HUB MPEKY MEIUIIMHCKO JIMIIE TIO0 HUBEH U300p;

- IlpaBo Ha OecruiaTeH mpucTan A0 JUYHHUTE MOJATOLU HA PaOOTHHIIMTE
WiH OECIIaTHO KOMUPakhe Ha HUBHUTE JIMYHH 3aITUCH;

- 3abpana Ha paOOTHUKOT 3a MPUCTAI JIO JIMYHUTE TOAATOLN CO CITydaj Ha
0e30eTHOCHA HCTpara 3a BpeMETPACHETO Ha UCTparara, Ha HA4YMH Ha Koj
He Tpeba Ja mponsiie3e HUKaKkBa OJUTyKa MOBpP3aHa cO PaOOTHHOT OTHOC
npea 1a ce 06e30en1u MpUcTan J0 JUYHUTE IMOAATOIN Ha paOOTHHUKOT;

- IIpaBo Ha pabGoTHHIIUTE A Oapaar a ce N30pHUIIIAT WK MONIPaBaT HETOY-
HUTE WIH HEIIeIOCHUTE JIMYHU MOJATOIH U JIMYHUTE MOJIATOIU KOU ce 00-
paboTeHn Ha HaYMH KOj € HeycortaceH co Kogekcor Ha MOT 3a 3amtura
Ha JIMYHUTE MTOJIaTOIX Ha PAaOOTHUIIUTE;

- IlpaBo Ha paboTHHUIIMTE 1A OMAAT HHOOPMHUPAHH O PAOOTOIABAYHTE J10-
KOJIKY TIPETXOAHO MM OWJIE TOCTAaBEHW HETOYHM WJIM HEUEIOCHU JTUYHU
MOJIATOIIM 32 HAIPaBCHHUTE KOPEKIIMH BO CIIy4aj HAa OpHILICHC WA HC-
MpaBKa Ha JIMYHUTE TIOIATOIN, OCBEH aKO pAOOTHUKOT HE CE€ COTVIACH JIeKa
TOA HE € HEOIXOTHO;

- IIpaBo Ha mocTaByBame Ha W3jaBa BO PAMKH Ha 3aIMCOT BO KOja C€ HaBe-
JyBaaT MPUYIHHUATE 32 HECOTIACYBAkETO HA TO] pa0OTHUK, BO CITydaj Kora
paboTronaBadoT 00MBa 1a TH KOPUTHUPA JUIHUTE TIOJATOIM HAa pabOTHH-

3 Ibid., item 11, point 1 to point 13.
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KOT, TIPH IIITO, U3jaBaTa Ha PaOOTHHUKOT CO KOja ce OCIIOpYBAAT OPEJCHH
JMYHU TIoAaTorw, Tpeda aa Ouae COCTaBeH el MPH CeKoja MIHA YIIOTpe-
0a Ha JIMYHUTE ITOJIATOIN Ha PAOOTHHUKOT;

Bo ciydaj Ha ocymyBavyKn/KOHAEMHATOPHHU JIMYHM MOAATOIM Ha padboT-
HUKOT, OBO3MO)KYBa-€ Ha MPaBO HA JIOTOJIHYBAkE HA 3a4yBAHUTE JIMYHU
MOJIATOIH CO M3jaBa BO KOja paOOTHUKOT Ke IO U3pa3u CBOjOT CTaB, JOKOJI-
Ky OpHIIIeHke WK UCIIPaBKa Ha TOj IMYCH MOJATOK HE € BO3MOXKEH;

Bo cekoe 3akOHONABCTBO, peryiiaTUBa, KOJIEKTHBEH JIOTOBOP, paOOTHU
MIpaBWJIa WM TMOJIMTUKA Pa3BHEHA BO COMIACHOCT co onpenourte Ha Ko-
nexcot Ha MOT 3a 3amTuTa Ha TMYHATE TTOJATOIIM HA PaOOTHUIIUTE, TPe-
0a na ce omndaTu onpeneayBamke Ha MaTOKa3W 3a 00ECIITETYBamkE 3a pa-
OOTHUIINTE J1a ja OCIOpaT YCOIIaceHOCTa Ha paboTo/1aBavuoT 3a 3alITUTa
Ha JIMYHUTE MMOJIaTOIM Ha pabOTHUIINTE, HA HAYMH Ha KOj Tpeba Ja ce Boc-
MOCTaBar MPOIIeIypH 3a MPUMame 1 OATOBOP Ha CEKoja jkaniba mogHeceHa
oJ1 paOOTHHIIUTE, IIPH IITO MPOLIECOT HA 0OXKaTyBame Tpeda 1a ouse nec-
HO JTOCTAICH 32 paOOTHUIINTE U Ja OUIe €HOCTABCH 3a MPUMCHYBAE.

Z[OI[GKa IMaK, BO IIOIUIC HaA JIBAaTa BUJlda HA KOJICKTUBHH IIpaBa KOU MO-

’KaT J1a TM CTEKHAT pabOTHHUIIMTE BO PAMKH Ha paGOTHHOT OHOC, OJHOCHO MPEKY
npeTcraBHUNUTE Ha pabotHuimte, Komekcor va MOT 3a 3amtuTa Ha JIHYHUTE
MOJIATOIM Ha PAaOOTHUIIMTE TH TOCo4YyBa:*’

Cure (KOJEKTHBHHM ) IPETOBOPH BO BPCKa co 00paboTKaTa Ha TUYHUTE T10-
JaToly Ha pabOTHUIIUTE Tpeda 1a OuaaT BOJCHH M BP3aHH O IPUHITHITH-
Te Ha KoJIeKCOT Kou ro MITUTAT NpaBOTO HA MOEIMHEYHUOT paOOTHHK J1a
3Hae U J1a OJUTy4yBa KOM JIMUHHU TOJIATOIHM 32 TOj pabOTHHUK Tpeba Ja ce
KOPHCTAT, IOJ] KOM YCIIOBH U 32 KOH LIEJIH;

[IpercraBHUIMTE HA PAOOTHUIMTE, TaMy KaJle IITO IMTOCTOjaT KaKo opra-
HU3UPAH CHTUTET, ¥ BO COTIACHOCT CO HAIIMOHAITHOTO TPABO M MPAKTHKA,
Tpeba 1a Ounat nHOOPMHUPAHH M KOHCYJITHPAHU BO BPCKA CO BOBETyBaH-€-
TO WK MoAM(UKaIjaTa Ha aBTOMATU3UPAHU CUCTEMHU KoM 00paboTyBaar
JMYHU TIOAATOLM Ha PAaOOTHHUKOT, BKIIYYHTEITHO U MPEJ BOBEAYBAKETO HA
KO€ OMJIO eJIEKTPOHCKO CII/ICHE¢ Ha OJJHECYBAmETO HA paOOTHULIUTE HA
paboOTHOTO MECTO, KaKo M 3a LIEJTa, COAPKMHATA M HAYMHOT HAa aJIMUHH-
CTpUpPAmE M TOJKYBAE HAa CHTE TPAIIaJHHUIINA U TECTOBU KOU CE OJTHECY-
Baar Ha JIMYHUTE MOJATONN HAa PAOOTHUIIHTE.

2. Mucaemeto 8/2001 3a 00padoTka Ha JIMYHH MOAATOLH BO KOHTEKCT
Ha BpaboryBameTo Ha He3zaBucHara padorHa rpyma Ha EVY 3a

3allITUTA HA IMYHUTE MMOAATONH U IIPUBATHOCTA

Bo momien Ha mockopenrHoTo nmocroewe Ha HezaBucHara paboTHa rpyma

Ha EVY 3a 3amrTura Ha TUYHHTE rnoaaronu U IpuBaTHOCTA, Tpe6a Ja CC€ I10COo4YHn
JCKa OBaa PaboTtHa rpyina HaCTaHa KaKo JICTUCIIaTUBHA 06Bp(:1<a KOja € IMPOU3JIC-

40 Ibid., item 12.1. and 12.2.
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3eHa of wieHoT 29 on [upexruara 95/46/EC.*' Bo pamMku Ha HaUIC)KHOCTUTE
xou ru 100 commacHo wieHotT 30 ox upekruBara 95/46/EC, PaboTtHara rpymna
u3roTBU (1npaBHo) Mucneme 8/2001 koe ce onHecyBa Ha 00paboTKaTa Ha JIMYHU-
TE MOATOIM BO KOHTEKCT Ha BpaboTyBameTo.** Bo paMku Ha HaBeeHOTO (TipaB-
HO) MHCJICHE Ce TIOCOUYBa Jieka pabOTHUITUTE ce cyOjexTH (Ha 00paboTKa 1 Ipo-
[ECUpabE) Ha JIMYHH TIOATOIM KOU MMaaT KOPUCT OJf TpaBaTa KOW UM CE JaJICHH
co JIupekTuBata, 0J] aCIIEKT JIcKa 3allTUTAaTa Ha JIMYHUTE TTOIaTOIM CE OIHECYBa
Y BO TIOTJIE/I HA MOHUTOPHHTOT U HAA30pOT Ha paOOTHUIIUTE, BO HACOKA HA BOC-
MMOCTaBYBamkE HA MPAKTHKA BO KOja CEKOE MOHUTOPUpPamkE Tpeba 1a Ou e mporop-
IIHOHATHO, TIOAATOIIUTE KOU Ce TeHEepHpaar MpH MpHOUpamke Ha TMIHUTE TI01aTO-
II1 BO TEKOT HA MOHUTOPHHTOT J1a OUJIaT COOIBETHH, PEJICBAHTHH U HETIPETEPaHH
3a IeJITa 3a Koja OJ ONpaBJIaHu NIPUYMHHU CE BPIIU MOHUTOPHPAE, KAKO U JICKa
CEKOe MOHUTHPHUpPaE Tpeba Ja ce BPIIM Ha HajMasl MHTPy3uBeH HauuH.* [Ipu-
TOA, KaKo IITO Ce HaBeAyBa BO paMKu Ha MuciemeTo 8/2001 neka nmpubupamero
Ha JIMYHH TTO/IATOIM Ha paOOTHUKOT 3aBPIIyBa CO MPECTAHOKOT Ha pabOTHHOT O/~
HOC, HajuecTo 00paboTKaTa Ha TUYHHUTE MOIATOIN HAa paOOTHHUITUTE MPOIOJDKYBa
OJI CTpaHa Ha MOPAHEITHUOT paboToaaBay, WM MOPAJH BOACHE HAa CBHUICHIIH]A
3a BpabOTyBamara BO OJIpE/ICH BPEMEHCKH TICPUOJ, UK TTOPAIH 3aKOH OOBPCKH
MIPOM3IIE3EHH O] €BHJICHIMja Ha BPabOTyBamkETO BO MPEIBUICH BPEMEHCKH TIe-
puona.** KoHCEKBEHTHO, KaKo MITO Ce MOCOYyBa BO paMK1 Ha MuciemeTo 8/2001,
JIeJ O/l €BHJICHIIM]aTa/3alrucuTe 3a 00padoTKa Ha JTUYHUTE TOAATOIM BO PAMKH
Ha paboTHHOT ofHOC Kou Oea orndarenu co JupexruBara 95/46/EC ce omnecysa-
ar Ha:* armMnupamara 3a pabora u padoraure pedeperunu (CV), nuadopmarmm
3a TuIaTa, JaHOIM U COLUjaJIHU OeHEe(UIMHU, 3amKucu 3a OoJienyBamara, 3alucH
3a TOAMIITHUTE OJIMOPH, 3aMMCH 32 HETUIATEHO WJIM BO TOCEOHU OKOJIHOCTH OTCY-
CTBO O]l pab0Ta, TSKOBHHU 3aITMCH 3a TPOIICHKA (Ha Pe3yJITaTUTEe HAa PAOOTHUKOT),

#! ITnpexrusara 95/46/EC Ha EBporickuor napiamenT u Ha Coetot o1 24 okromBpu 1995 rofuHa 3a 3auitiTa Ha 1o-
SIMHIM BO OJHOC Ha 00paboTKaTa Ha JMYHUTE MOJATOLM U 3a CJIOOOIHOTO ABIKEH-E HA THE MOJATOLM € MPETXOAHHK
Ha Ommrara Perynarusa 3a 3amrruta Ha Jugaute nogarouu 2016/679 (GDPR). dupextusara e ycsoeHa Ha 24.10.1995
TOJMHA, TIPH IITO MCTaTa cTamu Bo cuia Ha 13.12.1995 roguua, npy WTO AaTyMOT Ha MMIUIEMEHTHPAmhE U MPUMEHA
oere 24.10.1998 romuna. dupextusara 95/46/EC 6emnre 3amenera Ha 25.10.2018 romuua. Unewnor 29 Ha [{upekrrBara
ja BocrocTaBu T.H. PaboTHa rpymna 3a 3alTHTa Ha IIOEMHIM BO OJJHOC Ha 00paboTka Ha JTM4HHUTE noxaronyu. PaboTHara
TpyIa IMallle COBETOJABEH CTATyC I JejCTBYyBame He3aBHcHO. HamnesxxkHoctrte Ha oBaa PaGoTHa rpyma ce ondareHu Bo
pamku Ha wieHot 30 Ha Jnpektusara 95/46/EC, u Toa: ,,(a) 1a ro HCIHTA CEKOE Mpaliamke MTO ja on(aka NpuMeHaTa
Ha HALIHOHAJIHUTE MEPKH JJOHECEHH cropes| oBaa JJUpeKTHBa o 1 1a MpuioHece 38 yHU(opMa IPUMEHa Ha TaKBUTE
MepkH; (0) 1a 1aBa Mucnere Ha Komucrjara 3a HUBOTO Ha 3alTHTa BO 3aeIHHUIIATA M BO TPETH 3eMjH; (B) /1a ja COBETyBa
Komricujara 3a Koja OMJIO MpeokeHa U3MeHa Ha oBaa JIupeKTuBa, 32 KaKBH OWJIO JOTOJHUTEIHN WIH CICHU(PHIHN
MEpKH 3a 3alUTHTA Ha TIpaBaTa U co0O0UTe Ha (PM3MUYKHTE JHUIA BO OXHOC HA 00paboTKaTa Ha JMYHHUTE MOJATOLHN 1
3a CHTE JIPYTU HPE/UIOKEHH MEPKH Ha 3ae/HUIATa KoM TH 3aceraar Tie npasa u cio0onu; u (T) Ja JaBa MUCIICHE 32
Kozekente Ha IocTanyBame KOU ce H3TOTBEHH Ha HUBO Ha 3ae/HUIATA.

Bumu: Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and on the free movement of such data, OJ L 281, 23.11.1995,
article 29 and 30.

42 Article 29 Data Protection Working Group, “Opinion 8/2001 on the processing of personal data in the employment
context”, EU document No.5062/01/EN/Final, WP4.

B bid., p.3.

“Ibid., p.7.

S Ibid., p.7.
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3aIlUCH 32 yHAIpeayBame WM IMPEeHEeCYBamke/0TCTallyBambe Ha pabOTHHK, 00yKa
Ha paOOTHHUIM U JTUCIHUILTMHCKA MEPKH, 3allCH TTOBP3aHHU CO HECPEKH M MHIIHU-
JEHTH Tpu paboTa, 3alucu U MH(OpPMaLMU KOM C€ TeHEPUpPaHU OJi CTpaHa Ha
KOMIIjyTePCKH CUCTEM, 3alCH 33 €BUJICHIIN]a 3a IPUCYCTBO (Ha paboTa), 3aricu
3a YJICHOBH HAa CEMEjCTBOTO MOPAIH OJICCHYBamE Ha MPUCTAIl J0 YCIYTH KaKo
TpaliHKH, CTYJHH U TPAHCIIOPT/TIaTyBambe, KaKo M 3aIMCH TIOBP3aHHU CO IJIaTeH
Ha/IOMECTOK Ha TPOILIOIHM (KaKo MaTHHU TPOIIOLH).

Hcro Taka, mucnemero 8/2001 HaBemyBa J1eka 3aKOHHUTE 3a 3aIITUTA HA
JWYHY MTOJATONX He (PyHKIIMOHHMpAAT U30JIMPAHO O TPYAOBOTO MPABO U IPaK-
THKa, UCTO KAKO IITO W TPYIOBOTO MPABO M MPAKTHKA HE (QYHKIIMOHUPAAT H30-
JIMPaHO OJ 3aKOHMTE 3a 3aIITHUTA Ha JTMYHUTE noxaroiw.*® [Ipu mro HaBeneHaTa
MHTEpakKifja BO TreHepanu3upana (opma, Kako LITO Ce€ [MOCOYyBa BO paMKU Ha
muciemnero 8/2001, 3aBHCH 01 OKOJHOCTH Kako 1mTo ce:*’

- Pa3Bojnara ynorpe6a na UKT npu BpaGoTyBameTO ro 3rojieMmyBa 00eMoT
Ha OBaa MHTepaklrja OuJiejku MPaKTUKUTE 3a BpabOTyBambe ce MOBeke ce
MOTNHpaaT Ha 00paboTKaTa HA JTMYHHUTE ITOaTOLH HA KO Ba)KaT OIIIITH-
TE MPUHIIMI 32 3aIITUTA Ha MO/ATOIINTE;

- He cute nmpobiaeMaTnky KoM HacTaHyBaaT BO KOHTEKCT H PaOOTHHUOT OfI-
HOC, a KOM BKJIy4yBaaT o0pa00TKa Ha JMYHH MOAATOIH, CE MOJIBe1yBaar
noj ondaroT Ha 3aTUTA HA TMYHUTE TOAATOLH;

- BsaemHara mHTEpaKIMja € HEOXOIHA U KOPHCHA BO HACOKA HA ITOMarame
3a pa3BOjOT Ha pPElICHH]a KOU COOJBETHO T'M IITUTAT UHTEPECUTE Ha pa-
OOTHHIINATE.

Koneuyno, BO morien Ha WHIUBHIyaJTHUTE NpaBa Ha PaOOTHHUIIUTE KOU
ce BO CBOJCTBO Ha Cy0jekTH (Ha 00paboTKa, 3a4yBYBambe U MPEHOC) HA JTUYHUTE
MOJIATOLM, BO COINIACHOCT CO MPABOTO HA IMPHCTAl A0 JUYHHUTE MOJATOLHU KO
mposnese ox wieHoT 12 Ha crapara JupektuBa 95/46/EC, mucnemero 8/2001
TIOJIBJIEKYBA JIeKa CEKOj PabOTHHK/CYOjeKT MOXKe J1a TH J00ue JTMYHUTE TI0/1aTo-
1M 071 paboTOIaBauOT/KOHTPOJIIOPOT O€3 OrpaHndyBamka BO Pa3yMHU HHTEpBAJIU
u 0e3 MPeKyMEepHO OIJIOKYBAE WM TPOLIOIHM, UCIPaBKa, OpHIIeHe Win O10-
KHpamke Ha MONATOLUTE YHHIITO OJPENOH HE CE€ BO COIIACHOCT CO 3aKOHOT 3a
3alITUTa Ha MOJATOLMTE, 0COOEHO MOPAaAN HEleIOCHATa MJIM HEeTOYHATa Ipupo-
Jla Ha MOJaTOLUTE, KAKO M U3BECTYBambE IO TPETHU JIMIIA HA KOM UM CE€ OTKPUEHH
MOJATOLIUTE 32 KaKBa OMJIO MCIPABKa, OpUIIEHE WM OJIOKUPAHkE U3BPIIEHO BO
COITIACHOCT CO MPETXOHATa OOBPCKA, OCBEH aKO TOA HE Ce€ TIOKa)Ke HEBO3MOYKHO
WM HE BKJIy4yBa HENPOIOPIMOHAJICH HAIOP, BKIYYUTEIHO U MIPABO HA IIPUTO-
BOp 3a 00paboTKa o7 cTpaHa Ha pabOTOAABAauOT HA MOAATOLMTE ILTO CE OTHECY-
Baar 3a pabOTHHKOT.*®

 Ibid., p.14.
41 Ibid., p.14.
# Ibid., p. 24.
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3. Muciaemeto 2/2017 3a 00paboTka Ha JIUYHHU OJATOLHU NPH padoTa
Ha He3aBucHara paGorna rpyna Ha EY 3a 3amTura Ha JUYHUTE
MOAATOIM U NPUBATHOCTA

ITo ycBojyBameTo Ha HoBaTa PerynaruBa 3a 3alITHTa Ha JTUYHUTE MOAA-
touu 2016/679 (GDPR) Bo 2016 ronuHa koja ja 3ameHu crapara JlupexTusa 3a
3amTuTa Ha JTugHUTE Tomaronu 95/46/EC, no Hej3uHaTa MMILUIEMEHTAIld]ja BO
2018 roguna, Bo TOj Mefynepuoj Ha UMILIeMeHTanuja, Pabornara rpyna na EY
3a 3alITUTa HA JJMYHUTE TIOAATOIM U MPUBATHOCTA M3TOTBU HOBO (TIPaBHO) MU-
CJICHE BO TIOIVIe] Ha 00paboTKaTa Ha IMYHHUTE Mojaronu npu padora. [Torpebdara
Jla ce KOHCTpyHpa oBa MuUcIeme, IoMery OCTaHATUTE OKOJIHOCTH, HACTaHa Mopa-
I IPACTUYHHUOT Pa3Boj Ha HOBM TEXHOJIOTMH, KOM UMaaT BIIMjaHUE KOE KapaKTe-
pHu3upa nocucreMarcka o0padboTKa Ha TMYHHUTE IOJIATOIM BO KOHTEKCT Ha paboT-
HUOT oniHOC. HaBenenara pa3BojHa mapajanrmMa Ha TEXHOJIOTHjaTa, JOKOJIKY HE ce
jaBerie motpeda 1a ce aapecupa, BKIyYUTEITHO U BO (popmMa Ha IPaBHO MUCTICHE,
MOCTOCIIIE PU3UK BO JpacTHYHA Mepa Jla Ce HapyIllu NMPUBATHOCTA HA pabOTHU-
IIUTE BO paMKH Ha pabOTHUOT OAHOC M KOHCEKBEHTHO Jla HaCTaHE acUMeTpHja
Ha OJIHOCHUTE MoMel'y pabOTHUKOT U paboTOJaBavoOT BO MOIVIE] Ha 3aIlTUTaTa Ha
JMYHUTE TOAATOILM BO MOIVIE HA KOHKPETU3UPAHU PU3HK (hakTopu. MUCIEHETOo
2/2017 ru mponoiKyBa pa3BOjHUTE TO3ULUHU U 3aKIyYOLM KOU MPOU3IIET0a O
Mucnemero 8/2001, Bo koe ce HaBeayBaaT HEKOJIKY KIyYHH COBETOJIaBHH acIie-
KTH KOHM Tpeba J1a ce 3eMaaT BO 00SHp, BKIIydyBajKu jaeka:*’

- paOorojaBaunMTe cexoram Tpebda Ja TM MMaaT BO MPEABHU] OCHOBHHUTE
MIPUHIUIIN 32 3aIITHTA HAa TUYHUTE TI0AATOIH, Oe3 OIvie]] Ha TEXHOJIOTHja-
Ta IITO CE KOPUCTH;

- COIOpXXMHATA HAa EJEKTPOHCKUTE KOMYHHKAIlUM HAIpPaBEHH OJ JICJIOBHU
MPOCTOPHHU TH YXKHBA MCTaTa 3allITUTa HA OCHOBHHTE MTPaBa KaKo M aHa-
JIOTHUTE KOMYHHKAIIUH;

- MHory e MaJIKy BepojaTHO JieKa COINIaCHOCTa 32 00pabOoTKa Ha JIMYHH T10-
JaTOIM Ha pabOTHUIIUTE ke Oujie MpaBHa OCHOBA 32 00paboOTKa Ha JTMYHU
noJiaToly Ha paboTa, OCBEH ako BpaOOTEHHUTE HE MOXKAT Ja ja oxdujar
oOpaboTkara 6e3 3aToa Ja Tprar HeraTUBHU TOCIICIHIIN;

- H3BpuryBameTo Ha JOroBOPOT (3a paboTa) U JIETHTUMHUTE UHTEpecH (3a
00paboTKa Ha JTUYHM MOAATOIM) MTOHEKOTall MOXKAT Ja OWUJaT UCKOPHC-
TeHHU 3a 00paboTKa (Ha JTUYHU MMOAATOIH), MO YCIIOB 00paboTkaTa /1a €
CTPOTO HEOIXOJHA 3a JIESTMTUMHATA 11eJ1 U UCTaTa Ja € BO COINIACHOCT CO
MPUHIUIINTE Ha IPONOPIIMOHAIHOCT U CYIICHIUjapHOCT;

- Bpabortenute Tpeba aa 1o6ujaT eheKTHBHU HHPOPMALIUHU 32 MOHUTOPHH-
TOT IITO C€ BPIIH; U

- CeKoj MeryHapoJeH MPEeHOC Ha JIMYHU TOJATOIM 32 BPAaOOTEHHUTE Tpe-
0a J1a ce BpIIM caMoO TaMy Kaje mTo € 00e30e1eHO0 COOIBETHO HUBO Ha
3alITHTA.

* Article 29 Data Protection Working Group, “Opinion 2/2017 on data processing at work”, EU document No.17/EN,
WP249, p. 3.
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UYekop moHaramy, oBa Muclneme craBa (POKyC Ha TPU KOMIIOHEHTH: pHU-
3w pu 00paboTKa Ha JIMYHY TOAATOIH, CIIeHapHja Ha 00paboTKa U mpernopa-
ku. Bo momten Ha pusunmre, MHUCICHETO YKaXKyBa HA HEKOJIKY PU3HIIN, H TOA:
TEXHOJIOTUUTE ILITO I'M CJIe1aT KOMYHUKALMUTE MOXKE J1a UMAaT HEeraTuBeH eeKT
Bp3 IIpaBara Ha paOOTHUIIUTE J1a CE OpraHU3Mpaar, J1a OAPKyBaaT COCTAHOIH TO-
Mer'y paOOTHHUIIUTE U J1a KOMYHHUIIPAAT TOBEPIUBO; MOHUTOPHPAHETO HA KOMY-
HUKAIMUTE U OJTHECYBAHETO HA PAOOTHUIIUTE MOXKE JIa CIIPEUH JIETEKTUPAE Ha
AHOMAJIMH;, PU3UK O] HECBECHOCT Of] CTPaHa HAa paOOTHUIIUTE BO TIOTVIEA HA TOA
KOM HUBHHU JIMYHU TOJATOLM c€ 00paboTyBaaT M 3a KOW LIE€NH, KaKO U HECBEC-
HOCT 3a TIOCTOCH-ETO Ha caMaTa TEXHOJIOTHja 32 MOHUTOPUPAE; HECBECHOCT U
HEMOXKHOCT Ha OCTBapyBam€ Ha MpaBaTa Ha paOOTHUIMTE KaKO MOCIEAMIA O]
MOHHUTOPHUHIOT BO OTCYCTBO Ha JIECHO pa30UpIIMBU MPaBHUIIa 32 MOHUTOPUPAHE
Ha pabOTHOTO MECTO; PU3HIIM O MIPEKYMEPHO COOMpamke Ha MOAATOLN; PUHIIN
OJ1 HEKOMIATUOWIHA U HEJIMTUTUMHA 00pa0OTKa Ha JIMYHUTE MOAATOLM Ha pa-
OOTHUIIMTE TIOPA/IH 3TrOJIEMYBAKETO HA KOJTMYHMHATA HA TTOIaTOIN TeHEPUPAHH BO
OKOJIMHATa Ha Pa0OTHOTO MECTO KOU C€ COOpaHU MPEKy CHCTEM 3a BUACO HAI30D
3a PEIOBHO CIIE/ICHE Ha OJJHECYBAKBETO U IepPopMaHCHTE HA BPaOOTCHHUTE, WIIH
KOPUCTEH-€ Ha MOJATOIM O]l CUCTEMOT 3a reojioKalnjas3a MocTojaHo Jia ce Mpo-
BEpyBaaT JBIKEHATa U OJIHECYBAHETO Ha BPaOOTEHUOT; PU3UK O]l UHBA3UBHOCT
Ha MPUBATHOCTA HA PAOOTHUKOT MPEKY MeTarnoaaronu.>’

HacranyBameTo Ha pusumnu npu oOpabOTKa Ha JIMYHU MOAATOIM TIPH
paboTa, BO KOM TEXHOJIOTMjaTa MOXKE Ja MPOAYLUpPa BUCOK PU3MK 3a 3arpo3y-
Bamb€ WM HapyllyBame Ha MPUBATHOCTA Ha BPaOOTEHUTE, JOKOJIKY COOJBETHO
Y BPEMEHCKH HE Ce aJIpecupa, MOXKe Jla HacTaHe BO HEKOJIKY (pa3u, BO paMKH Ha
Kou, Tpeba Jja ce HarpaBH MPOLICHKA Ha MPOIOPLIMOHATHOCTA HAa 00paboTKaTa Ha
nugHUTe moxatouu. HaBenenute omneparnuonu (a3u BO paMKH Ha KOM MOXE J1a
ce MpoAyIrpa HEMPOTIOPIIMOHATHA 00paboTKa Ha JIMYHUTE TTOJATOIH, KOja CO3-
JlaBa PU3WIIM BP3 MPUBATHOCTA HAa BPaOOTCHHUTE JIUIIA, BO PAMKH Ha MHUCICHETO
2/2017, ce HaBemyBaaT: oneparyy 3a 00padoTKa 3a BpeMe Ha IPOIeCOT Ha perpy-
TUpPambE; orepanuu 3a o0paboTka Kou MpOU3JeryBaar o CKpUHUHT Mpu Bpado-
TYBam€; orepaiy 3a 00padoTka Ko MPOU3JIeTyBaar of CleeHhe Ha ynorpedara
Ha KT Ha paGoTHOTO MecTO; onepamnuu 3a 00padoTKa KOU MPOU3IIEryBaaT OJl
cneneme Ha ynorpebara Ha UKT nHagBop ox paboTHOTO MecTo; onepanuu 3a 00-
paboTKa KoM ce OJIHeCYBaaT Ha BPEMETO U MpUCycTBoTO; Oneparuu 3a 00padoT-
Ka CO KOPHCTEHE Ha CHCTEMH 3a BHJICO MOHHUTOPHUHT; OINEpanuy 3a 00paboTKa
KOM BKJTy4yBaaT BO3WJIa IITO I'M KOPUCTAT BpaOOTEHUTE; Orepaluu 3a 00padboTka
KOM BKJIy4yBaaT OTKPHBaWE Ha MOAATOIMTE 32 BPaOOTEHHUTE HA TPETU CTPAHU;
KaKko W orepaiuu 3a o0paboTka KOM BKIydyBaaT MeryHapoJIHH TpaHchepu Ha
YOBEYKH PECYPCH U JIPYTH MOJATOIH 32 BpaboTeHure.”!

KoneuHo, Bo paMKu Ha 3aKJy4HUTE COTIEAyBarma KOM CE€ MOCOYEHU BO
COIIP)KMHCKUOT onidaT Ha MuciemeTo 2/2017 ce HaBeayBa Jieka TOPCHABEICHHUTE
€JIEKTPOHCKO-0a3upaHu KOMyHUKAIIMOHU OTepalny Ha 00paboTKa Ha JIMYHU T0-

30 Ibid., pp. 9-10.
St Ibid., pp. 11-22.
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JIaTOLM, Y/KMBAAT UCT CTEIICH Ha 3alITHUTA HA OCHOBHUTE IIpaBa KaKo IIITO € CIy4aj
CO aHAJIOTHHOT KOMYHUKAIMCKH TeK. KoHkpeTnsupano, MucnemeTo ykaxxyBa Ha
Ba)XHOCTA Ha TIOCUYNTYBak-€¢ HA OCHOBHHTE IpaBa BO Ioriien Ha oOpaboTkaTa Ha
JUYHUTE TOJIATOIM Ha PaOOTHHUIIUTE, IOOMBAK-E Ha COTIIACHOCT 3a 00paboTkara
OJ CTpaHa Ha pa0OTHHIIUTE, BOACHKE CMETKA 3a JICTUTHMHUOT MHTEpEC 3a 00-
paboTkaTa, KOPUCTCHE Ha TPAHCIIAPSHTHU METOIU BO IOINIeA Ha oOpaboTkaTa
Ha JIMYHWUTE IOJATOLM, BOJCHE CMETKAa 3a MPOIMOPIHOHAIHOCTAa 1 MUHUMH3A-
1gjara npu npudupameTo u 00paboTKaTa Ha JIMYHHUTE MOATOIH, BKIYUUTEIHO
Y BO TIOIVIE]] Ha BUPTYEIHM3alKjaTa Ha JIMIHUTE MTOATOIH Kora ce KopucTtH cloud
yciyra.>

4. Onmrara PeryjaTusa 3a 3amruta Ha TH4HU nozarouu 2016/679
(GDPR)

EBporickara Perynarusa 3a 3amtura Ha tuyHu nojgarouu 2016/679 nper-
CTaByBa KOHTUHYUTET Ha Pa3BOjOT HA 3aLITUTATa HA JINYHUTE M1OJIaTOLIU BO paM-
ku Ha EY™ u ucrara e cocraBeH jei 011 CeKyHIapHHOT U3BOP Ha MPABO BO PAMKH
Ha EVY. Co PerynaruBara ce omngareHu HEKOJIKY KIy4HH KoMIoHeHTH. Hecom-
HEHO, OJIpEICHH aBTOPU MOCOYYBaaT Jeka Op3uTe MPOMEHH KOM HAcTaHyBaaT
BO MOTVIE/l HA KapakTepu3alyjara Ha JUYHUTE MMOJATOUX MOpaad JAPACTUYHHOT
WHTECH3UTETEH PAaCT Ha HAYMHUTE Ha 00paboTKaTa Ha ToJIeMH KBAaHTYMHU Ha TI0-
JIaTOIM, BIIMjae BP3 JIEJIOBHATAa KJIMMa BO CBETOT Ha OM3HUCOT BO PaMKH HO U
Hazasop ox EY, co mrTo coonseTHo ce pa3Bu norpedara aa ce 00HOBH, 300raTu U
JIOMIOJTHY PETryJIAMOHUOT omdar BO MOIVIEA Ha 3alITUTaTa Ha JUYHUTE IO0AaTO-
u.>* HajrpBo, Bo momiea Ha oOpaOoTKaTa Ha JIMYHUTE MOJATOIM BO PaMKH Ha
pabotHuot oxHoc, PerynaruBara 2016/679 ru HaBexyBa OKOJTHOCTHTE BO paMKHU
Ha KoW 3eMjuTe wieHKH Ha EY, kako u 3eMjuTe KaHAWIATH KOW MPHMEHYBaaT
TPAHCIOHUPakE Ha NpaBoTo Ha EVY, comtacHO co 3aKOH MM KOJIEKTUBEH JOTO-
BOp, MOXeE J1a ce IMPEeABMIAaT IOKOHKPETHU MpaBUila BO MoNea Ha oOpaboTkara
Ha JINYHUTE MTOJaTOIM Ha BpaboTeHuTe auua.> PerynaruBara HaBeyBa eKa Mo
,JIMYHU TIOJATOIM™ ce moapa3dupa cekoja nHpopmalMja Koja ce oHecyBa Ha
UICHTH(PUKYBAHO WM (U3UYKO JIUIIE KOe MOXKeE J1a ce MICHTU(UKYBa (CyOjeKT Ha
MOJIATOIIN ), TIPH IIITO, KAKO (PH3UUKO JIUIIE KO€ MOXKE J1a C€ WACHTU(UKYBA Ce MO~
pa3dupa oHa JIHIIe ITO MOXKE Ja e UIeHTH(UKYBA, TUPEKTHO WU HHIUPEKTHO,
0COOEHO €O MOBUKYBambe Ha UICHTU(UKATOP KAKO LITO CE€ UME, UICHTU(UKALH-
cku Opoj, MOAATOLHN 32 JIOKAIHja, OHJIajH UACHTH(PHUKATOP. WU 110 OCHOB Ha €/IeH
WM TToBeKe (DaKTOpH KOU ce crielupuyuHu 32 PU3NIKUOT, PU3HOIOIIKUOT, FTeHEeT-

32 [bid., pp. 22-24.

3 Bpe/iHo 3a HanoMeHyBame ¢ (hakTor jeka EBporickara Perynarusa 3a samrura Ha Jndnu nogaromu 2016/679 cramm
Ha cuita Ha 27 ampun 2016 roauHa, co OTOKEHO AejCTBO Ha mpuMeHa Bo pamku Ha EY ox 25 maj 2018 roxuna. Peryna-
THBATa ja 3aMEHN MPETXOIHO-NIPUMEHIMBaTa JJUpeKTrBa 3a 3alITHTa Ha JInYHuTe nofarowy 95/46/EC.

S E. Politou, et al. Privacy and Data Protection Challenges in the Distributed Era. Cham, Springer International
Publishing, 2022, 14.

3 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural
persons with regard to the processing of personal data and on the free movement of such data, and repealing Directive
95/46/EC (General Data Protection Regulation), OJ L 119, 4.5.2016, pp. 1-88, wien 88, cras 1.
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CKHOT, MCHTAJTHOHUT, EKOHOMCKHOT, KYJATYPHHOT WJIM COLIMjATHUOT HJCHTUTET Ha
toa ¢usnuko auie.® I[Ipu Toa, PerynaruBara HaBemyBa Jieka 1moju ,,00paboTka‘
Ha JIUYHHU TOJATOLM C€ TOApa30oupa ceKoja ornepaija uind 30up Ha oneparuu
IITO Ce W3BEAyBaar Ha JMYHU MMOJATOIM WIIM Ha 30MPKH JIMYHU MONATOIH, 0e3
pas3irKa Jaliv ce WU HEe CO aBTOMATH3HPaHH CPEJCTBA, KAKO IITO ce cOOMpame,
CHHMame, OpraHu3aluja, CTPYKTYpUpame, CKIaIupame, MPUIArolyBame WIH
U3MEHa, MPOHAOTrake, KOHCYATAIUja, YIOTpeda, OTKPHBAHE CO MPEHOC, IIUPEHE
WM Ha JIPYT Ha4WH CTaBamke Ha pacrojiarame, yCoracyBame WM KoMOWHaIIH]ja,
OrpaHUYyBambe, OpUIICHE WK YHUINTYBakE (HA TMYHUTE MMOJATOIH).Y’

[Iponecupamero Ha JIMYHU MOJATOLN BO paMKH Ha PaOOTHHOT OAHOC Ce
OIHECYBa KOH:™

- Ilpouecupame npu nporec Ha perpyTanmja;

- Ilpouecuparme HM3BpIIYBakEe Ha JTOTOBOPOT 3a BPabOTyBame (BKIyUy-
BajKU U UCIIOJIHYBabE HA OOBPCKUTE YTBPACHH CO 3aKOH MIIN KOJICKTUBHH
JIOTOBOPH);

- Ilpouecupamme mopaau ynpaByBame, IUIAHUPAKHE U OpraHu3allija Ha pa-
botara;

- IIponecupame mopaau pa3BuBame Ha CIHAKBOCT U JMBEP3UTETHOCT Ha
pabOTHOTO MECTO;

- Ipouecupame nopaau 6e30€AHOCT U 3/paBje pu padboTa;

- Ilponecupame nopajau 3aliTUTa HA UMOTOT Ha pabOTONaBavYOT WM KJIH-
CHTOT;

- IIponecupame mopaay ocTBapyBame U y)KUBamkHe (Ha HHIUBUIyaTHA OC-
HOBA) Ha MIpaBa M NMPHUI0OUBKY TIOBP3aHU CO BpaOOTyBamkE; U

- Ilpouecupame nopaau NpecTaHOK Ha pabOTHHOT OJJHOC.

I'maBHUTE MPEeMHUCH BP3 OCHOBA HA KOM C€ IMOCTaBEHU KIIy4YHHTE 00pabo-
TYBa4YK{ KOMITOHCHTH Ha JIMYHUTE TIO/IATOLIM BO paMKH Ha paOOTHUOT OJHOC, Pe-
ryJaTiuBaTa I' HaBeyBa oTpeduTe 3a 00e30e1yBame Ha ,,CO0BETHU U KOHKPET-
HU MEPKH 3a 3allTUTa Ha YOBEYKOTO JOCTOMHCTBO, JETHTUMHUTE MHTEPECH W
OCHOBHHTE TIpaBa Ha Cy0jeKTOT Ha MOJATOIUTE, 0COOEHO BO IOIJIe Ha TPaHCTIa-
PEHTHOCTA Ha 00paboTKaTa, MPEHOCOT Ha JIMYHU MOJIATOLM BO PAMKHUTE Ha Tpyma
NpEeTIpHjaTHja I Ipylia MPeTHpHjaTHja aHTaKUPaHH BO 3a¢THIYKA EKOHOMCKA
AKTUBHOCT M CUCTEMHU 3a CIIe/ICHh¢ Ha pabOTHOTO MecTo .’

Bo mornen Ha HOBaTa KOHCTENaIja Ha OJHOCH KOja HACTaHyBa MOMeEry
pa3IMYHUTE CTPAHU KOTa € BO Ipallambe BOACHETO Ha JIOJHDKHA OOSHPHOCT 3a
3allITUTa HA JIMYHUTE MOJATOIM, BKIYYHTEIHO U BO PAMKH Ha PaOOTHHOT OJ-
Hoc, Perynarusara 2016/679 ru BoBemyBa yinorute Ha KOHTPOJIOp, Cy0jeKT, oopa-
0oTyBau M oduLep 3a 3alITUTA HA JMYHKUTE Noaarouu. PerynaruBara nmocouya

% Ibid., unen 4, cras 1.

7 Ibid., unen 4, cras 2.

38 Opinion 2/2017 on data processing at work, op. cit. note 38; kaxo u Regulation (EU) 2016/679 (GDPR), op. cit. note
44 recital 155.

% Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural
persons with regard to the processing of personal data and on the free movement of such data, and repealing Directive
95/46/EC (General Data Protection Regulation), OJ L 119, 4.5.2016, pp. 1-88, wien 88, cras 2.
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JieKa 1o/ ,,KOHTPOJIOp™ ce mopa3dupa (GU3NIKO MU MPABHO JIUIIE, jaBEH OpraH,
areHIMja WK APYTO TEJIO0 KOe CaMO WIIM 3aeIHO CO JPYTH T'M OfIpelyBa LEINUTE U
cpezacTBara 3a 00paboTKa Ha JIMYHHUTE TTONATOIH; KOTra IEeUTe U CPEeCTBaTa 3a
TakBa 00paboTKa ce YTBPJICHU CO 3aKOHOJaBCTBOTO Ha EY wim 3emjara-uneHka
Ha EY, KOHTpoJ0pOT min cnenuuIHuTe KPUTEPUYMH 32 HETOBOTO UMEHYBAHHE
MOXKe J1a Ce TPEIBUAAT CO MPAaBOTO Ha YHHUjaTa WK Ha 3eMjara-wieHka.® Jlome-
Ka mak, 1noju ,,00paboryBau® ce monapa3oupa (GU3MYKO WM MPABHO JIHIIE, jaBEH
OpraH, areHIyja Wik Jpyro TeIo Koe o0pabdoTyBa JTUYHH MOJATOIM BO MME Ha
KOHTpOJIOpoT. Hu3 mpu3ma Ha pabOTHUTE OJHOCH, BO JaJICHU CUTYalllH, pado-
TOJIaBaY0T MOXKE JIa CE€ JaBH WJIM BO CBOJCTBO Ha KOHTPOJIOP WJIM BO CBOjCTBO Ha
obpabortyBau (wnm mporecop). Ox apyra crpaHa, pabOTHUIIMTE C€ jaByBaaT BO
CBOjCTBO Ha cy0jekTu (Ha 0oOpaboTKa Ha TMYHHUTE MMOJATOLM) BO MOIVIe]l HA HUB-
HHUOT paboTo/aBay.
Bo pamku Ha HaBeneHoto, Perynarusara 2016/679 nonenyBa onpeneH cer
Ha MpaBa KOM MOXKAT JIa TH TOJI3yBaaT U paOOTHHUIIMTE KOTa UMAar CBOjCTBO Ha
cyOjeKTH BO MOIViel Ha HUBHHUTE padoTonaBadn. OBueE IpaBa ce OJHECYBaar Ha:
- mpaBo Ha npucrar (right of access) 10 nuyHKUTE MTOAATOLIH;"!
- mpaBo Ha ucmpaska (right to rectification);*
- mpaBo Ha Opumeme (right to erasure);*
- IpaBO Ha OTpaHUYyBame Ha 0OpaboTkara (right to restrict processing);*
- IpaBO HA MPEHOCIUBOCT Ha mogaronute (right to data portability);*
- mpaBo Ha mpurosop (right to object);®
- mpaBo (Ha pabOTHHUIUTE) J]a HE c€ CYOjeKTH KOH ce peaMeT Ha o00paboT-
Ka Ha JIMYHU [OJIaTOIIM BP3 OCHOBA HA OJUTyKa KOja € 3aCHOBaHA UCKITY4H-
BO Ha aBTOMaTH3MpaHa 00padoTKa Ha TMYHH noparouuTte.®’

5. 3amTuTara HA JUYHHUTE MOAATONM HA PAOOTHULMTE KOM MMaAaT
CBOJCTBO HA JaTa-Cy0jeKTH BO PAMKH Ha MAaKeIOHCKOTO 3aKOHO-
AAaBCTBO

Bo pamku Ha MakeTOHCKOTO 3aKOHOZABCTBO BKPCTYBAKHETO Ha 3aIITUTATA
Ha JIMYHUTE ITOIATOLN CO paOOTHHOT OJTHOC ce 3a0eTeKyBa BO HEKOJIKY 3aKOHCKU
MIPOITHCH.

3aKOHOT 3a 3allTHTA HA JIMYHUTE TIOAATOIH TPEABUIYBA JIeKa ,,CO 3aKOH
WJIM CO KOJICKTHBHHM JIOTOBOPH MOXKE JIa C€ MPEIBU/IAT ITOBEKE CICIIU(PUIHHU Tpa-
BHJIA 3a J1a ce 00e30e/u 3aThTa Ha ITpaBaTa U ClI000IMTe BO OHOC Ha 00paboT-
KaTa Ha JIMYHHUTE MOJATOIM BO KOHTEKCT Ha BPabOTyBamkETO, OCOOCHO 3a IEIHUTe

0 Ibid., unen 4, cras 7.
1 Ibid., unen 15.
2 Ibid., unen 16.
93 Ibid., unen 17.
% Ibid., unen 18.
% Jbid., unen 20.
% Ibid., unen 21.
7 Ibid., unen 22.
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Ha BpaOOTyBame, UCIIOJIHYBAKHETO HA JJOTOBOPOT 32 BpabOTyBame, BKIIyUyBajKH
W3BPIITYBakHEe HA OOBPCKUTE YTBPJCHHU CO 3aKOH HIIM CO KOJICKTHBHH JOTOBOPH,
YIPaBYBamkETO, TUNITAHUPAHETO M OpraHU3alfjaTa Ha padoTara, eIHaKBOCTa U pa3-
JIMYHOCTA Ha pabOTHOTO MECTO, 3/paBjeTo U Oe30emHocTa Ipu padoTa, 3allTh-
Ta Ha UMOTOT Ha PabOTOAAaBavYOT WJIM HA MOTPOUIYBAYUTE 32 IEIUTE HA OCTBa-
pyBame U KOPUCTEHE HA WHAMBH/yaTHA MM KOJICKTHBHA OCHOBA Ha IpaBaTta U
OoenedunmuTe o1 BpabOTyBamkETO, a HCTO TaKa M 3a IENIUTE Ha MPECTaHOKOT Ha
paboTHHOT ogHOC.®® BpeHO 32 HaNOMEHYBake € Jieka 3aKOHOT 3a 3aIlTHTa Ha
JIMYHM TIOJIATOIM BO TOJIEMa MOpa € TPAaHCIIOHUPAH BO OIS/ HA YCOTIIaCyBamkhe
co eBporickara Perynarupa 3a 3amtuta Ha tnanaute nmogaroru 2016/679 (GDPR).

Jloneka mak, BO paMKH Ha 3aKOHOT 32 pAOOTHHUTE OTHOCH, OAPE/ICHU UJie-
HOBH MTOCPEJTHO ja TAHTHpAAT 3allITUTaTa Ha IMYHUTE TIOIaTOIM BO PAaMKH Ha pa-
60THHOT ofHOC. IMeHO, BO paMKH Ha 3aKOHOT 32 pa0OTHUTE OJHOCH, BO MOTJIE
Ha TpaBaTa u OOBPCKHUTE KOU CE MPEIBUICHHU 32 pab0TOaBavoT, CE OCOUYBa JeKa
paboromaBadoT cMee Aa Oapa oJ KaHIUAATOT 32 BpaOOTyBamke MPUIIOKYBabE Ha
JIOKa3H KOM C€ OIHECYBaaT CKIYYHTEITHO 32 UCTIOIHYBakbE Ha OApaHHUTE YCIIOBH
KOM ce MOTpeOHM 3a BpIlekhe Ha padoTara.®”’ CiecTBEHO, MPH CKIIy4yBambeTo Ha
JIOTOBOPOT 32 BpabOTyBame paboToaBavyoT He cMee Ja Oapa MmoJaToIH 3a CeMej-
HUOT, OHOCHO Opa4yHUOT CTaTyC W IUIAHUPAKE HA CEMEjCTBOTO, OJHOCHO JOC-
TaByBamkbE HAa JPYTH UCIPABH U JIOKa3W KOUIITO HE CE BO HEMOCPEIHA BPCKa CO
pabOTHHUOT OTHOC, TIPU IITO 3a0paHara 3a 6apame J0CTaByBamkE HA IPYTH UCTIpa-
BH U JIOKA3M BKJIyUyBa M 3a0paHa 3a 0apame Ha TECT 32 OpeMEHOCT WK TIOTBp/Ia
3a TAKOB TECT IPH CKITyYyBamke Ha JOTOBOP 3a BpabOTyBame co pabOTHUYKA, 03
orvie/l Ha pabOTHOTO MECTO 3a KOe Ce 3aCHOBa pabOTHHOT oaHOC.” KOHCEKBETHO,
paboTomaBavOT HE CMee Ja To YCJIOBYBa CKIY4YyBamETO Ha JIOTOBOPOT 3a Bpa-
0oTyBame co Oapame Ha TOPEHABEACHHUTE IMOMATOIM WM CO TIOTIHUIIYBamke Ha
criorogba BO BPCcKa CO MPECTaHOK Ha pabOTHHOT oxHOoc.’! Uekop moHatamy, BO
paMKH Ha COIPKUHCKATa CTPYKTypa Ha JJOTOBOPOT 3a BpabOTyBame, 3aKOHOT 3a
pabOTHUTE OTHOCH TIPEIBHUIYBA JIEKa IOTOBOPOT 3a BPaOOTYBamkEe COMPIKU TO/Ia-
TOILIM 3a JIOTOBOPHUTE CTPAHU MOMeEly KOM ce€ HaBeqyBaaT MOJAaTOIM MOBP3aHU
CO pabOTHUKOT, OJTHOCHO HETOBOTO >KMBEATIHINTE.> J[OMOITHUTETHO, BO MO
Ha KOHKPETH3allhjaTa Ha MMPaBOTO HA MPUBATHOCTA HA paOOTHUKOT BO PAMKH Ha
pabOTHHUOT OJTHOC, 3aKOHOT 3a Pa0OTHUTE OJAHOCH TPEIBHIyBa OOBPCKa 3a pa-
00TO/1aBavYOT KOja C€ OJTHECYBa HA IITHUTECHE HA JIMYHOCTA HA paboTHUKOT. Kako
IITO MOCOYYBa 3aKOHOT 32 pa0OTHHUTE OJHOCH, pabOTOIABAYOT € JODKEH Ja ja

88 TIpi 1TO, TOpEHABEICHUTE TNPABWIA BKIydyBaarT ,COOIBETHH M KOHKPCTHH MEPKH 3a 3allTHTAa Ha YOBEKO-
BOTO JIOCTOMHCTBO, JICTHTUMHHMTE HHTEpPECH H ()YHIAMEHTAIHHTC MpaBa Ha CyOjeKTOT HA IJIMYHMTE MOJATO-
1, 0COOCHO BO OJHOC HA TPAHCIAPEHTHOCTAa Ha 00paboTKaTa, MPEHOCOT Ha JIMYHWTE MOJATOLM BO PAMKHMTE Ha
IpyIia Ha IPaBHU JINIA WK TPYIIa Ha TIPABHH JIHIA KOU BPIIAT 3a¢/IHAYKA CKOHOMCKa JejHOCT. Buy: 3akoH 3a 3amrura
Ha uyHUTe noparon (,,CyxOeH BecHuk Ha PemyOmuka Ceepra Maxenonuja“ 6p. 42/20 u 294/21), unew 85, ctas 1 u 2.
% 3akon 3a paborauTe omHocH (,,CiyxOeH BecHuk Ha Pery6iuka Makemonunja® 6p. 62/05, 106/08, 161/08, 114/09,
130/09, 50/10, 52/10, 124/10, 47/11, 11/12, 39/12, 13/13, 25/13, 170/13, 187/13, 113/14, 20/15, 33/15, 72/15, 129/15,
27/16, 120/18 u ,,CrryxOen BecHuk Ha Perry6muka CeBepra Makenonuja“ 6p. 110/19,267/20 u 151/21), unen 25, cras 1.
7 Ibid., unen 25, craB 2 u 3.

"V Ibid., unen 25, cras 5.

72 Ibid., unen 28, ctaB 1.
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IITHTH U TIOYUTYBA JIMYHOCTA U JOCTOMHCTBOTO HAa paOOTHUKOT, KaKO M J1a BOIU
CMETKa U JIa ja IITHTH MpUBaTHOCTA Ha paboTHHUKOT.” CIIeNCTBEHO, 3alITHTATa
Ha JIMYHUTE TI0JIaTOIX Ha pAaOOTHUKOT € JieuHUpaHa BO TOCEOCH YJIeH, OTHOCHO
yineHoT 44. Kako mto HaBemyBa 3aKOHOT 3a paOOTHHUTE OHOCH, JIMYHUTE I10-
JATOIM Ha paOOTHHIIMTE MOXKAT Jla ce coOupaar, o0padoTyBaart, ynorpedyBaar
W J0CTaByBaaT Ha TPETHU JIMIIA CaMO aKO € TOa OMPEICIICHO CO OBOj WU JAPYT
3aKOH WJIM aKO € Toa MoTpeOHO 3apaii OCTBapyBame Ha MpaBaTa U 0OBPCKUTE O
pabOTHHOT OJJHOC MJIM BO BpCKa co paboTHHOT ogHOC.”* Uekop moBeke, ce HaBe-
JyBa JIeKa TUYHUTE TTOJIaTOLN HA paOOTHHUIINTE MOXKE Ja TH coOupa, o0padboTyBa,
ynotpeOyBa M JOCTaByBa Ha TPETH JIUIA CaMO pabOTOIaBavOT WK PAOOTHHKOT,
KOro paboTomaBavdoT 3a Toa moceOHO ro oBiacTil.”> COONBETHO, C€ HOPMHUPA U
ozipenda Koja 3abeseKyBa JieKa JIMYHUTE TOAaTOIH Ha paOOTHUIUTE, 33 YHE CO-
Oupame He MMOCTOM MOBEKe 3aKOHCKAa OCHOBA, MOPAaT BEAHALI Jja ce M30pHIar
W Jla IpecTaHar Jia ce yrnorpedysaar.’® CrecTBeHO, BO paMKH Ha 3aKOHOT 3a pa-
OOTHHTE OAHOCH Ce MOABEAYBa JIeKa COOMPameTo, 00paboTyBamkETO, YIIOTPEOy-
BambETO U IOCTABYBAKHETO HA JIMYHHUTE ITOJIATOIIH JIO TPETH JIUIIA CE TPUMEHYBA U
BO OJIHOC Ha JINYHHTE TMOJATOIM HA KaHAMJIATUTE 3a BpaboTyBame.”’ Bo moren
Ha MOCEeOHMUTE BUAOBU HA JIMYHU MOJNATOLM, 3aKOHOT 32 pabOTHUTE OJHOCH '
JMHEapHu3rpa BO OAHOC Ha moceOHaTa 3alITHUTa 3a BpeMe Ha OpemeHocT. Mme-
HO, paboTo/maBav4oT Ha cMee Ja 0apa KakBW OWIIO MOAATONHM 32 OpeMEeHOCTa Ha
paboTHHYKATa, OCBEH aKO Taa camara He T'M JIOCTaBH 3apajil OCTBAPyBamETO HA
mpaBaTa 3a BpeMe Ha OpemenocTa.”® KoHeuHO, 3aKOHOT 3a paOOTHHTE OHOCH ja
TaHTUPA IPUBATHOCTA HA PAOOTHUIIMTE ¥ HUBHATA 3aITUTA HA TMYHUTE TI0/1aTO-
1[I ¥ BO paMKH Ha MTPEeKpILIoUHUTe ope1on. Bo 0Boj e, ce HaBeayBa aeka roba
Bo u3HoC o1 500 go 1.000 eBpa BO AeHapcKa MPOTUBBPEAHOCT K€ MY CE€ U3peye
Ha MUKpO U Maj paboTojaBau-npaBHO JUIE, OAHOCHO I1oba Bo u3Hoc ox 1.000
1o 2.000 eBpa BO JeHapcKa MPOTHUBBPEIHOCT Ha CpPEeleH paboTojaBau-IpaBHO
auie, win roda Bo uzHoc ox 2.000 go 3.000 eBpa Bo AeHapcKa MPOTUBBPEAHOCT
Ha rojieM paboTo/aBayu-TMpaBHO JIAIE, aKO HE TH IITUTH W TIOYUTYBa JIMYHOCTA,
JIOCTOMHCTBOTO, TPUBATHOCTA HA PAOOTHUKOT M HE CE€ TPYKHU 32 3aIITUTA HA JIHY-
HUTE T0JIaTOLU Ha paOOTHUKOT. "

On nmpyra MO3WTHMBHO-TIPABHA ariioMepalyja, 3aliTUTa Ha JIUYHUTE T10-
JlaToly Ha padoTHULIUTE ce ondareHd U BO PaMKU Ha 3aKOHOT 3a 0e30eqHOCT
1 31paBje npu paborta. KoHKpeTHO, O acleKT Ha MOCEOHWTE BHIOBU HA JIMYHU
MO/IaTOIM, OJHOCHO CEH3UTHBHHUTE 3IIPaBCTBEHU IONATOLM, c€ 0OpaboTyBaar
O/ CTpaHa Ha OJIpE/ICHAa OBJACTCHA 3PABCTBCHA yCTAaHOBA KOja BOIM CBHUJICH-
1Mja ¥ Npudupame Ha MOAATOLM 3a 3/[paBjeTo Ha BpaOOTEHHTE BO COIIACHOCT

73 Ibid., unen 43, ctaB 1.

74 Ibid., unen 44, cras 1.

3 Ibid., unen 44, craB 2.

76 Ibid., unen 44, craB 3.

7 Ibid., unen 44, cras 3.

78 Ibid., unen 163, cras 1.

7 Ibid., unen 264, cTaB 1, anunea 3.
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co noceonute nponucu.’’ Bo 0B0Oj KOHTEKCT, OBJIaCTEHATa 3PAaBCTBCHA YCTAHO-
Ba C€ jaByBa BO CBOjCTBO Ha mpouecop. [lonaramy, BpenHO 3a HAIOMEHYBAbE €
¢aktoT neka [IpekpiioyHnuTe KOMHCHN KOU TH (opMHpa MUHHCTEPOT KOj pakKo-
BOJM CO OPraHOT Ha Jp)KaBHATa yNpaBa HAJIEKEH 3a paboTHTe o obnacTta Ha
TPYZOT, UCTO TaKa CE jaByBaaT BO CBOjCTBO HA MPOIECOPH HA JWYHU ITOAATOLH.
OBa mpowmsieryBa oI 3aKOHCKUTE OBJIACTyBama KOM TH JOJIelyBa 3aKOHOT 3a
6e30eHOCT M 31paBje Ipu paboTa BO MOmNIeA Ha HauiexHoctute Ha Ilpekp-
II0YHaTa KOMHCH]ja, KOja TIOMely OCTaHAaTHTE OBJIACTyBama, Taa BOIU EBUICH-
[Mja 3a U3/1a/ICHATE TPEKPIIOYHA W MaHJATHU TUIATHH HAJIO3HM U 32 MCXOAOT Ha
nokpeHatute nocranku.’' Bo paMku Ha HaBe/ieHaTa €BUJICHIIN]a, 3aKOHOT ITPE/IBHU-
IyBa JieKa ce cooupaart, 00paboTyBaar 1 yyBaaT UMETO U ITPE3UMETO, OTHOCHO Ha-
3MB Ha CTOPUTEJIOT Ha MPEKPILIOKOT, KUBEAIUIITETO, OAHOCHO MPECTO]jyBaIHIITE-
TO Ha CTOPUTEJIOT Ha MPEKPIIOKOT, IIPU IITO 3aKOHOT MOCOYMI JE€Ka OBHE JIUUHU
MOZIATOIM CE UyBaar MeT TOJIMHU O] ICHOT Ha BHECYBAah¢ BO CBUJICHIIM]aTa.*

Bpenno 3a HanoMeHyBame € Jieka AreHiyjara 3a BpaboTyBame Ha Pemy-
onmuka CeBepHa MakenoHuja UCTO Taka 00paboTyBa MOCEOHHM KAaTeTOPUH Ha JINY-
HY TTOAATOIH, OTHOCHO CEH3UTHUBHH JIMYHM Tojarouu. HaBeneHoTo € BHIUIMBO
HU3 IpU3Ma Ha WieHOT 17-a ox 3aKOHOT 3a BpaboTyBamke Ha MHBAIMIHU JIMLIA, BO
paMKH Ha KO€ HOPMAaTUBHO peIlleHHe ce HaBeqyBa JeKa ATEHIMjaTa BOJH elleK-
TPOHCKA €BHJICHIIM]ja COIIACHO CO 3aKOHOT 32 OIIITa yIpaBHA MOCTAIKa 3a Bpa-
OOTEHNTE WHBAIMIHHU JIMIA COIIACHO CO OBOj 3aKOH, KOja COIPIH MOAATOIH 32
HAYMHOT Ha BpaOOTyBamke HAa HHBAJIHMIHOTO JIAIE, pa00TOIABEIIOT KaJe JIUIETO €
BpabOTEHO, IEPHO/] 32 KOJIITO CE OAHECYBa BPabOTYBAamHETO, BUIOT Ha MHBAJIU/I-
HOCTa U IPyTH MOoAaToIu.

3akiay4ok

Kaxo mTo BoBeHO Oerire mocoueHo JIeKa eKCIIOHEeHITHjaTHaTa 00padoTKa
Ha JIMYHH MOIaTOIIM CE 3T0JIEMYBa, BO MOTIE] Ha PAOOTHUOT OTHOC U €JIEKTPOH-
CKHOT HaJ30p Ha pabOTHOTO MECTO, C€ pa3BUBAaT HOBU L€ HA MOHUTOPUPAHE
Ha MHCJIUTE, YyBCTBaTa U (GU3UOIOTHjaTa Ha pabOTHUIMTE, TIOTOA JIOKAIMjaTa 1
JIBIDKEHHETO Ha PaOOTHUIIMTE, TP IITO KAKO HOBH NMPAKTHKH HA MOHUTOPHPAHHE
ce Taprerupaar nmpodecHoHaNHATa KapaKTepu3aldja U penyTamnuja Ha paboT-
HUKOT, KaK0O 1 MOHHUTOPHpake Ha (CTaTycOT WM CTENEHOT Ha peayin3aliija Ha)
paboTHuTe 3ama4u Ha paOoTHHOT.™ [Topaau HaBeneHaTa WHTPY3MBHA MPHUPOIA
Ha nmpubupameTo U 00paboTkaTa Ha JMYHHUTE MOJATOLM, BO COCTOjOa BO Koja

803akou 3a Ge3benHoCT U 31pasje pu pabora (,,Ciyxben Becuuk Ha PeryOuka Makenonuja” 6p. 92/07, 136/11,23/13,
25/13, 137/13 164/13, 158/14, 15/15, 129/15, 192/15 u 30/16 u ,,Ciyx0en BecHuk Ha PemyOmuka CeBepHa Maxkemno-
Huja” Op. 18/20), unen 20, anuuea 6.

81 Ibid., unen 54-a, cras 1.

82 Ibid., unen 54-a, cras 2 v cTaB 3.

83 3akon 3a BpaboTyBame Ha nHBaMHA Jnia (,,CiryxOeH Becuuk Ha Peny6muka Makenonuja” 6p. 44/00, 16/04, 62/05,
113/05,29/07, 88/08, 161/08, 99/09, 136/11, 129/15, 147/15,27/16 w 99/18 u ,,Ciyx06en BecHuk Ha Permyonmka CeBepHa
Maxkenonuja“ 6p. 103/21), unen 17-a, ctas 1.

$4Kirstie Ball, Electronic Monitoring and Surveillance in the Workplace. Literature review and policy recommendations,
Luxembourg, Publications Office of the European Union, 2021, 22-31.
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3alITUTaTa Ha JIMYHUTE MOJATOLH C€ MpeuBa U BO paMKU Ha pabOTHUTE OIHO-
CH, TIOMMOT MPAaBHYHOCT BKJIy4yBa U YOJIaKyBame Ha HEpaMHOTEXKaTa v CIpedy-
Bamke Ha JMCKPUMHHATOPCKH MPAKTHKHU BO TIOIVIE] HAa 00padOTKaTa Ha JIUIHUTE
nozarony, UMajKu MpeiBU JeKa JIUTHTATHHOT M TEXHOJIOIIKHOT HalpeIoK
OBO3MOJKYBaaT HOBHM HAYMHM Ha MOHHUTOpHpame Ha PAa0OTHUINTE, KAKO IITO OH
OUJI MPUCTATIOT JJO KOPECTIOH ICHIIMjaTa Ha BpaOOTEHUTE, KaMepuTe 3a Ha30p Ha
paboTHOTO MecTo, ciaenemero npeky GPS ypenn Ha Bo3miiata Ha paboTogaBadoT
KO TYl KOPHCTAT PAaOOTHUIIMTE U BO CIMYHH CUTYyaIuu.

Boenno, Tpeba a ce mocouu Jieka BIUjaHUETO U MIPEAU3BULIUTE HA IUTH-
TaJIN3alMjaTa BO MOIVIE]] Ha eIEKTPOHCKOTO MOHUTOPUPAKE U HA/I30p Ha paboT-
HOTO MECTO, YKaKyBa JieKa BO PaMKH Ha TEKOBHHUTE MCTPaXXyBarma MICHTU(DU-
KyBaHU C€ YeTUPHU MOAJTAOMHCKHU IeJIM KOe € BO Mpallame eIeKTPOHCKU Hal30p/
MOHUTOpHUpakE Ha pabOTHUIUTE: ¥/

- MOHHTOpHpAmE KO€ € HACOYCHO KOH MHAWBUAYAIIHUTE CTaBOBH M OHO-
METPHUCKUTE 1MoIaToLH (MHCIIHU, YyBCTBA, (PU3UOIIOTHja);

- MOHHUTOpHpame Ha JIOKALlKjaTa ! IBIKEHETO Ha PAOOTHHOT U UIMOTOT Ha
paboTHaTa opraHu3alyja BO MOIJIE Ha BO3KIIA WIH YPEIH KOU CE€ KOpHC-
TaT 3a pabora;

- MOHMTOpHpame Ha 00eMOT Ha 3aBpllIeHaTa paboTa, KOJIKy 100po e 3a-
BpIlIeHa paboTara BKIy4yBajKH U 0€XEjBUOPUCTUYKU KapPAKTEPUCTUKU U
OZTHECYBAETO HAa PAa0OTHHUKOT M PE3yITATUTE MPOAYLUPAHH 0f] padoTa-
Ta; KaKo

- MOHHUTOpHpame Ha COLUjaTHUTE KAPAKTEPUCTHKHA HAa PaOOTHUIMTE BO
MOTIe] HA MOHUTOPHPAmEe Ha OJHOCHTE M PeIyTallijaTa Ha pabOTHHUKOT,
IIPEKY COIIelyBambe Ha OLCHKUTE Ha KIIMEHTHUTE MTOBP3aHU CO HEro U Clie-
JICHh€¢ Ha HETOBUTE COLIMjATHU MPEXKH.

Bo noren va EBporickata HOpMaTHBHO-TIpaBHA peryJanuja, OApeaeHU
aBTOPU HOTHpAAaT JeKa HE IMOCTOjaT 3aJ0JDKUTEHU MPABHU aKTH KOHM Of 0CO-
OcHa meranu3aiyja OW ja BrpaJuiie 3alliTUTAaTa Ha MPUBATHOCTA W HA JIMYHHUTE
MIO/IaTOIM HA PAOOTHUIMTE BO PAaMKH Ha paOOTHHOT OTHOC, HaKO MMILUTUIIUTHO C€
HarjacyBa Jieka MPEeKPIIyBakETO Ha MPABOTO HA 3aIITUTA HAa TMYHUTE MOAATOIH
Ha pabOTHHUIINTE, KOHCEKBEHTHO PE3yJATHpa U CO MOBpPEAa Ha MPHUBATHOCTA Ha
pabotHuKOT.*® 3a 1a ce BoaM a/ieKBaTHA IPUKa 3a MIPUBATHOCTA HA PAOOTHUIIUTE
U IIPOCIIC/ICHO BOJICH-E HA aJICKBATHA TPHIKA 3 3alITUTAaTa HA JIMYHUTE MTOAATOIH
Ha paOoTHHIUTE, Tpeda a ce MMa BO MPEABU JIeKa MPUBATHOCTA U TPA/ICHETO
Ha eKOHOMHja Bp3 OCHOBA Ha (JIMYHH) MO/IATOLH CE [IBE CTPAHU HA HCTa MOHeTa.*

8 A. Tamo-Larrieux, et al., Not Hardcoding but Softcoding Data Protection, Technology and Regulation, vol. 3, 2021,
https://doi.org/10.26116/techreg.2021.002.

8. Karaduman Islek, Monitoring Employees at Workplace from the Perspective of Data Protection, Proceedings ofthe
3rd International Conference on Future of Social Sciences, Diamond Scientific Publishing, 2021, 139-144, www.doi.
org/10.33422/3rd.icfss.2021.03.220. Accessed 27 Feb. 2023.

7K. Ball, op. cit.

88 E. Stareike, Assurance of the Right to Privacy and the Protection of Personal Data in Labour Relations, Public
Security and Public Order, vol. 26, 2021, p. 221.

% G. Johnson, Economic Research on Privacy Regulation: Lessons from the GDPR and Beyond, SSRN Electronic
Journal, 2022, p. 2, https://doi.org/10.2139/ssrn.4290849. Accessed 27 Mar. 2023.
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Bo paMku Ha aMOMEHTAIM3MPAKETO HA NMPAaBUYHA €KOHOMHjAa U (YHKHOHAJICH
nasap Ha TpyZ, HOpaay 3allTUTaTa Ha MPUBATHOCTA HA PAOOTHHUIIUTE BO paM-
KM Ha pabOTHHOT OJHOC, Tpeba Ja ce MOCOUYM JieKa MPUBATHOCTA C€ THIH3Hpa
Ha CelyM KOMITOHEHTH: MPUBATHOCT HA JINYHOCTA, MPUBATHOCT HA OJIHECYBame-
TO W JICjCTBYBambETO, MPUBATHOCT BP3 JIMYHATa KOMYHHKAIMja, IPHUBATHOCT Ha
MOJIATOLUTE W CJIMKATa, MPUBATHOCT HA MHCJIWTE W YyBCTBaTa, MPUBATHOCT Ha
JIOKaIMjarta U MPOCTOPOT W MPHUBATHOCT HA 3IPYKYBamETO (BKIY4YYBajKH ja U
rpynHara npuBarHocr).”

Bo mornen Ha MakeTOHCKOTO TPYIOBO-IIPAaBHO 3aKOHOJABCTBO, Tpeba na
ce TOBJIeUe JIeKa BO paMKH Ha MTPBHOT CIIEKTPYM, KOj CE OIHECYBa KOH 3allITUTATa
Ha JIMYHUTE TIOJATOIU BO BOOIIITEHA PAMKH, OJJHOCHO MIPEKY 3aKOHOT 32 3aIlITH-
Tara Ha JJMYHUTE TTOJATOLM, BO PEYHCH LIEJIOCHA MEpa UCTHOT € TPAHCIIOHUPAH
BO nomiexa Ha Perynaruara 2016/679. Jloneka nak, BO paMKHU Ha BTOPUOT CIIEK-
TPYM KOj C€ OJTHECYBa KOH KOHKPETH3UPAhE Ha 3aIITUTATa HA TIMYHUTE TIO1ATOIH
BO PaMKHTE Ha PaOOTHUOT OHOC U CJIECTBEHO MHCTUTYIIMOHAIHATA 3aIITUTA Ha
JMYHUTE TIOAATOIN KO TIPOM3JIETYBaar O paOOTHUOT OHOC M UCTHTE CE CIO/e-
JyBaaT | MpocienyBaaT 10 HHCTUTYIIUHTE ex lege, Tpeba Jla ce IOCOYH JIeKa BO
TIOTOJIEM JIeTT HaBeJIeHaTa KOHCTEJIaTBHA CTPYKTypa HE € aJlallTUpaHa Cco MPUH-
LUINTE 32 3alITUTA Ha JUYHUTE MMOJATOLM KOW IPOM3JIEryBaar o] eBpoICcKaTa
PerynaruBa 3a 3amTuta Ha muaHuTe nonatoru 2016/679 (GDPR), nako oapen-
ourte Kou ce omndareHd BO PaMKH Ha 3aKOHOT 3a paOOTHUTE OJHOCH KOPEKTHO
oraka camMo elieH Jel 0/] HaBeIEHHOT TapreT. Bo paMku Ha HABEAEHOTO, HTHUTE
W3MEHH U JIOTIOJIHYBamka Ha TPY/JIOBO-IIPAaBHOTO 3aKOHOJIABCTBO, BO 00JIACTUTE BO
Kou ce omndakaar U TAHTUPAAT MPUBATHOCTA M 3aIITHTATA HA JIMYHTUE TIOATOIH
Ha PabOTHHKOT BO PAMKH Ha paOOTHHUOT OJHOC, & KOM TAHTHPakha BKIYYUTEITHO
MIPOMU3JIETYBaaT O 3aKOHOT 32 pAOOTHUTE OJJHOCU WJIM Off OCTAHATH 3aKOHU KOM
ce BO cdepara Ha TPYAOBOTO MPABO M COIUJATHOTO OCUTYPYBaE, JOMOTHUTEI-
HO Tpeba Ja ce ypeaar M MojBeaaT KOH NPUHIIUINTE KOU Mpou3ierysaar ox Pe-
rynarusara 2016/679.
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PROTECTION OF WORKERS’ PERSONAL DATA
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Abstract

The protection of workers’ personal data within the framework of the employment
relationship and individual labor law is mainly manifested in terms of two linear
components. The first component is linearized on the relationship between the employee
as a data subject and the employer as a data controller or data processor within the
framework of the employment relationship. Meanwhile, the second component of
the protection of workers’ personal data is linearized by the established employment
relationship between the worker and the employer by third intermediate persons who
act as data controllers and data processors of the worker s personal data. In view of the
above, the paper reviews the ILO Code of Practice for the Protection of workers personal
data within the framework of the employment relationship from 1997. In addition, the
opinion 8/2001 on the processing of personal data in the employment context by the
Article 29 of EU GDPR Data Protection Working Party, as well as the Opinion 2/2017
on data processing at work by the Article 29 of EU GDPR Data Protection Working
Party. Consequently, the paper analyzes the European Data Protection Regulation
2016/679 (GDPR) in terms of the normative setting for the protection of personal data
in the context of the employment phase and the post-employment phase. The last part
of the paper refers to the second component of the protection of workers’ personal data
arising from the employment relationship by the Macedonian institutions that act as
data-controllers and data-processors and that ex lege process, collect and store personal
data of the workers.

Keywords: employment relationship, protection of workers’ personal data, legal
regulations, soft law, digitalization of labour.
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Ancmpaxkm

3emjooenyume 6o Ceseprna Maxedonuja ne ce ongpamenu 60 mecnama oepunuyuja na
pabomnuux 60 3akonom 3a pabommuu oonocu. Hako nuenuom mpyo e npumapen uzgop 3a
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am oopedenu npasa 00 pabomeHr 0OHOC HA OHAKBA OCHO8A co Opyeume. Tpyoom ke ce
00ude 0a Hanpasu AHAIU3a HA HAYUOHATHAMA NPABHA PAMKA 80 OOHOC HA CUCHIEMCKA-
ma nocmagenocm Ha UHOUBUOYATHUME 3eMjoOelyu 80 OOHOC HA oCmanamume pabom-
HUYU 1 0 NOHYOU CUCEMCKO Peuletue 3d HUBeH eOHAK08 mpemMman. JJonotHumento, 60
Mpyoom Ke ce aHanu3upaam KOHKpemHu caydau 00 pabomama na Komucujama 3a cnpe-
Yyearbe U 3aumuma 00 OUCKPUMUHAYU]A HA YMEPOEHA CUCIEMCKA OUCKPUMUHAYU]A 8D3
UHOUBUOYATHUME 3eMOOeNYU U NOHYOEHUMe PEeueHUjd 3a OMCMPanyeare Ha UCMamd.

Knyunu 360poeu: unousuoyanen semjooeney, camospabomeno auye, pabomuux, ocuey-
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Bosen

3eMjoneNnuTe U pabOTHUIIUTE C€ JIBE Pa3lIMYHU KaTerOpUH Ha JIUIA CO
Pa3JIMYHU YJIOTH BO €KOHOMHjaTa. 3eMjOJICIIIIUTE CE TOCAMHIIN KOU CE€ BKIIyUCHH
BO 3€MjOJICJICKM aKTUBHOCTH KaKO IITO CE€ OATIEAYyBambe Ha KYITYPH, OATIETY-
Bamke JOOUTOK U yMpPaByBame CO 3€MJUIITETO CO IIeJT IPOMU3BOACTBO HA XpaHa,
BJIaKHA W JIpyru cypoBuHU. On npyra cTpaHa, pabOTHHUIIUTE C€ TIOCTUHITH KOU
ce BpabOTEHH BO PAa3IMYHU CEKTOPU KAKO IITO CE MPOU3BOJICTBOTO, YCIYTUTE U
IPaJIeKHUIITBOTO, a 33 CBOjaTa paboTa J00MBaaT IaTy.

Kora cranyBa 300p 3a HUBHHOT €KOHOMCKH CTaTyC, OJHOCHO JICjCTBY-
BabE, 3EMjOJICNIIIUTE U PAOOTHHUIIUTE CE COOYyBaaT CO PA3JIUYHU HCKYCTBA W
MIPEIU3BUIN. 3€MjOJIENIIUTE YECTO CE COOUyBaaT CO YHHMKATEH CET Ha IMpeIu3-
BUIIA KOM MOXAT JIa BJIHMjaaT Ha HUBHUOT €KOHOMCKH M colijaieH craryc. OBue
MIPEIM3BUIIM MOXKE JIa BKITy4yBaaT IMpaimiama Kako IITO C€ HEeNMPEIBUIUBH KITH-
MaTCKH YCIIOBH, (DIYKTYHPAYKH [IEHW Ha CTOKUTE M BUCOKH TPOIIONHN 332 HHITYTH
KaKo CeMHUIba U I'yOpuBa. JIOTIOTHUTEITHO, 3€M]JOICIIIIUTE MOXKE J1a C€ COOYaT M CO
MIPEIM3BUIIM TIOBP3aHHU CO CONICTBEHOCTA HA 3€MJUILITETO, IPUCTAIIOT JI0 KPEIUTH
Y TIa3apy U TEXHOIIOIIKH OTPaHUIyBaba.

PaGotHunute, of Apyra crpaHa, MOXKE J1a C€ COOYaT CO MPEAU3BUIU
MOBp3aHU co 0e30emHOCTa Ha paboTaTa, HUCKUTE IUIATH, HEJAOCTATOKOT Ha Oe-
He(UIMH U JIOLIUTE YCIOBH 32 padoTta. OBHE NMPeIU3BUII MOXKE J1a JTOBENAT J10
€KOHOMCKA M COITMjajTHa HECTAOMITHOCT 3a paOOTHUIINTE U HUBHHUTE CEME]CTBA,
0CO00EHO BO CEKTOPUTE CO HUCKH IIJIaTH BO €EKOHOMHM]aTa.

Bo ogHOC Ha HUBHHOT IEJIOKYIIEH CTaryc, pellaTMUBHATA IOJIOXKOa Ha
3eMjOACNIUTe U paOOTHUIIUTE MOXKE J1a BapUpa BO 3aBUCHOCT O] 3eMjaTa U KOH-
KpeTHaTa MHIycTpHja. Bo HEeKou 3eMju, 3eMjoeuTe MOXKe J1a ©MaaT TTOBUCOK
CTaTyC ¥ TOTroJieMa MOJIMTUYKA MOK, JTOJIeKa BO APYTH, THE MOXKE Jla OumaT Map-
TUHAIM3UpAHU U 3aHeMapeHn. CIIMYHO Ha TOa, CTaTyCOT Ha paOOTHUITUTE HCTO
Taka MOXE Jia Bapupa BO 3aBHCHOCT OJI CEKTOPOT, HUBOTO OPTaHU3UPAHOCT M
JPYKABHHUTE TIOJIUTUKH.

OTtyka, 3eMjoJeNIUTe U PaOOTHUIIMTE UrpaaT KPUTHYHA yJIOTra BO €KO-
HOMHM]jaTa, a HUBHUOT CTaTyCc MOKe Jla Ou/e Mol BiIKMjaHue Ha HU3a (haKTopu Kako
IITO CE BIAJMHHUTE TIOJUTHKH, Ta3apHUTE YCIOBU U OIIITECTBEHATA TIEPIICIIIH]a
KOH HMBHHTE 3aHMMama. Pa30upameTo Ha YHUKATHUTE MPEIU3BUIIM CO KOU Ce
COOUyBaar JIBETE TPYIH € BAXHO 3a KPEHUPame MOJUTHKU U IPOTPaMH KOH ja
MOJI/IP>KyBaaT HUBHATAa EKOHOMCKA M COIlMjalHa OJ1arococTojoa.

W mnokpaj (akToT mTo 3emMjoaenuTe U pabOTHUIIMTE UMaaT pazIndHu
yJOTH O] aCIIEKT Ha paboTara, TUE CIOJeNyBaaT HEKOM CIIMYHOCTH BO OTHOC Ha
rpaBara u MpUJOOMBKHUTE MOBP3aHU CO paboTaTa, OMHOCHO BPIICHETO HA KO-
HOMCKAaTa akTUBHOCT. Hekou o1 oBHE CIIMYHOCTH, METy IPYTOTO, BKIy4yBaar:

IIpaBo Ha 6e30exHu U 31paBu padoTHH ycjaoBu: U1 3emjonenuure u pa-
OOTHHUIIMTE UMaaT MPaBO Ha Oe30eHM U 3/IpaBU PAOOTHU YCIIOBU. 3€M]jOICIIIINTE
paboTar co TEMIKH MAIluHH M ONpeMa, XEMHUKAJINU U JOOUTOK, IITO MOXE Ja
MpeTCTaByBa PU3UK 3a HUBHOTO 37paBje u 0e30enHoct. CiiMyHO HA TOa, paboT-
HUIIUTE MOXKE JIa C€ cOOYaT CO PU3HIIM Ha HUBHUTE PabOTHHM MeCTa MOpaau U3-
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JIO)KEHOCT Ha OTAaCHU MaTepHjaliv, HarmopHa Qu3nyYka paboTa, MOOUHT U APYTH
CIIMYHU paboTH.

IIpucran 10 NpaBUYHA KOMINEH3alHja, OTHOCHO IJIATH, HAIOMECTO-
M UM ,apuxoan”: U 3emjoneniure v paOOTHUITMTE KMaaT NMPaBO HA TIPaBUYHA
HarulaTa 3a HMUBHaTa paboTta. 3eMjoAenuTe MoXe 1a JoOMUBaaT UCILIaTh 32 HUB-
HUTE KyATYpH WIH JOOUTOK, JofeKa paboTHULIUTE TOOWBAaT IIIaTH 32 HUBHUOT
Tpya. Bo nBara ciydau, Ba)xHO € KOMIIEH3alMjaTa Aa Oujie mpaBudHa v MPOIop-
[IMOHAJTHA CO BPEIHOCTA Ha paboTara IITo Ce BPIIIH.

KosiexTuBHu nmpaBa: U 3eMjoneniiure U pabOTHUIIMTE UMAaaT IMPaBo Ja
ce opraHm3upaar u (GpopMHupaar CHHIAWKATH, OJHOCHO OPTaHM3AIMH 32 YHAIpe-
NyBam€ U 3aIlTUTAa HA HUBHUTE €KOHOMCKO-COIIM]aJIHU UHTEPECH, Mpes ce 3a Ja
MperoBapaar 3a 1nojxo0pu miaTv, pabOTHHU yCIIOBH, COIMjalHa CUTYPHOCT U CII.
OBue mpaBa ce 0] CYIITUHCKO 3HAYCHE 3a J1a C€ OCUTYpa JeKa paOOTHUIINTE U
3eMjOCIUTEe UMaar MPaBo Ha IIIAC U YYECTBO BO OJUTYKHTE, OHOCHO TOJIUTH-
KHUTE KOW BIIMjaaT HA HUBHATA €r3UCTCHIIH]A.

IIpucran 10 6eHepuHN, OTHOCHO ,,I00PA U YCJYTH”: U 36MjOICIIIINTE
1 pabOTHHIINTE MOXE J1a UMaar MpaBo Ha OCHE(UIIMH KAaKO IIITO CE 3IPABCTBEHO
OCHUTypyBam€, TIEH3UCKO OCUTYpPYBame M APYyru (GpopMu Ha KOMIIEH3allMja WU
couujanHa curypHoct. OBue MpuI00MBKY TIoMaraar jia ce 00e30e1u aeKa 3emjo-
JeNuTe U pabOTHUILIMTE UMAAT MPUCTAI 10 PECYPCUTE LITO UM Ce MOTPEOHH 3a
Jla ce U3JIPKyBaar ce0ecu M HUBHUTE CEME)CTRA.

EnnaxoB Tperman: U 3emjopeniute U pabOTHUIIMTE Tpeba Ta MMaaT
mpucTarn 10 e(QeKTHBHYU 3aMMTUTHH MEXaHU3MHU O] JUCKpUMHUHAIM]a. JIUCKpH-
MHHAIIMjaTa MOYK€ HETaTUBHO JIa BIIMjae M Ha 3€MjOJICIUTE U Ha PAOOTHHUITUTE,
puUToa Npo1adbouyBajKu IO COLUJATHHUOT ja3 U CTPYKTYPHO CO3/1aBambe Ha MOJ-
rpynu (MapruHaIU3UpaHd PAHIUBU TPYIIN).

Naxo 3eMjomeniuTe U paOOTHUIIUTE MMAAT pa3iMuiyHu PaOOTHU YIIOTH, THE
CTIOJIeNTyBaaT HEKOH CIIMYHOCTH BO OJTHOC Ha MpaBaTa v MPUI00MBKHUTE TOBP3aHH CO
paborara. ['apanmmjara qeka oBre TpaBa e 3allITUTECHH U JIeKa JBETE TPy UMaar
MIPUCTAI J0 TIPaBUYCH HAJIOMECTOK, PAOOTHH YCJIOBH U TIPUCTAI JI0 00pa M YCITyTH,
BO CMHCJIa Ha ofipe/ieH! OeHe(UITIH, OTHOCHO COITHjaJTHA CUTYPHOCT €€ OfT CYIIITHH-
CKO 3Ha4YeH-€ 3a MOpIIKA Ha HUBHATa EKOHOMCKA U COIMjaiHa 6rarococTojoa.

3emMjoeniuTe, mpe ce, MHAUBUyaTHUTE 3€M]jO/IeIIIN BO TIOTJIE/ Ha HHUB-
HHUOT MPaBHO-EKOHOMCKH CTaTyC, c€ HajOIMCKy 10 MOMMOT Ha CaMOBPaOOTEHH
nura. OBa mpen ¢€ off MPUYWHM IITO U HUTE U APYTUTE padoTaT 3a CONCTBEHA
CMETKa, OCTBapyBaaT MPUXOJIH O] CONICTBEHHOT TPYJI ¥ HajueCTO HE ce BO CyOOp-
JTUHHUPAH OJHOC CIIpeMa JIPyTo JIUIIE.

Bo Taa Hacoka, BO KOHTEKCT Ha 00€JIeXkjeTo ,,3a CBOja CMETKa’ BO paMKH
Ha npaBoTo Ha EBpornckara Yauja, camoBpaboTeHHn pabOTHUIM ce AeUHUPaHU
KaKO UMEHO cume Juya Kou epuam npopumadbuina 0ejHocm 3a c8oja cmem-
Ka, noo yciogume YmepoeHu co HAYUOHAIHOMO 3akonooascmeo’. U o acmekt
Ha MOTpeOUTe 3a CTAaTUCTHUYKM omepanuu MeryHapoaHata kinacudukamnmja Ha
craryc Bo BpaboryBameTo (ICSE-93), koja ce ymire Haora mupoka npuMeHa BO

!Directive 2010/41/EU of The European Parliament and of The Council of 7 July 2010, art. 2 para. 1 p. a).
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HAIIMOHAJIHUTE TPYAOBU CTAaTHCTUKHU, MEIy JIPyroTO OIpeJeslyBa KaTeropuja Ha
auua ,,pabOTHULIM 32 COIICTBEHA CMETKa .

CrieicTBeHO 1 BO M3BeIITajoT Ha Mefynaponuara opraHmauHJa Ha TPYHAOT
,KeHu 1 Maku Bo HedopmasHara ekoHomHja: CTaTHCTHYKA CITUKA 2, TIOMMOT Ha
camMoBpa0OTEeHH U1, OJHOCHO PaOOTHUIIM 3a COIICTBEHA CMETKA € oncbaTeH BO
MOBEKE CEKTOPH, MeT'y KO U 3eMjOIETICKUOT CEKTOP, CO IIITO HE CE MPaBH IUCTHHK-
1[Mja Ha BaKBUTE JIMIIA BO IOIJIE/l HA KOPUCTEHETO Ha pa3jiuyHa TEPMHUHOJIOTH]a
BP3 OCHOBA Ha EKOHOMCKaTa aKTUBHOCT KOja ja u3BpiyBaar. OBa o IPUYHHU ILITO
W3BEINTAjOT BO IMPEABH 3€Ma JIeKa MO MOMMOT €KOHOMCKA €UHHMIIA MoTHaraaT
€IMHUIIY KOU C€ BO COTICTBEHOCT Ha IMOEIMHIIN KOU paboTar 3a CONCTBEHA CMETKA,
WJIA CaMU WJIH CO TTIOMOII U TIPHJIOHEC HA CEMEJHU paOOTHHIIN'.

Cemnax, BO MPOIOJKEHUE HA HABECHOTO 32 IIOMCTOBETYBAETO WIIH CITHY-
HOCTa Ha MHJIMBUAYAIHUOT 3€MjOeIIel] CO CAaMOBPaOOTEHOTO JIULIE, IIOTPEOHO €
Jla ce HallOMEHE JIeKa MOCTOM MOKHOCTA J1a C€ MPETIOCTAaBU JIeKa U UHIUBUIY-
QITHUTE 3€M]jOJIEIIIN, OTHOCHO OJPEICH AeIl O/l HUB OM MO>KeJe 1a MOTHa HaT MO
KaTeropuvjara Ha ,,3aBUCHH U3BEIyBauu’ WIIU ,,3aBUCHU CAaMOBPa0OTEHU CHOpeN
HAuMHOT Ha KOj ja U3BpIllyBaar padoTara, yCIOBEHOCTa Ha UCTATa WU 3aBUCHOC-
Ta Ha MPUXOJIOT KOj T0 ocTBapyBaar. [Ipurtoa, oBue nuia 61 MO0 1a NoTHaa-
HaT BO CHBaTa 30Ha Ha JIBOCMUCIICHH Pa0OTHHU OIHOCH WJIM IPUKPUCHH PAOOTHH
onHocu. OBaa cocToj0a MOXe Jla ce pasrieayBa O/l HEKOJIKY acCleKTH, Ha TIp. O
aCIIeKT Ha WACHTU(UKYBAE HA CHUTYallMH 3a TOA JaJIM KaJie IITO MPHUXOIO0T Ip-
BEHCTBEHO € TeHEepHpaH O MHAMBUIYATHUOT TPY/ HA JMYHOCTA, HA HAYUH CIIU-
YeH Ha OHOj Ha BpaOOTEHUTE, MMa UMILTUKAIIMY 32 TOA JaJId Ba)KaT MpaBuiara 3a
OZIaHOYYBa€, KAaKO M OJ] acleKT Ha Toa JeKa MpUMeHaTa Ha TPYAOBO IpaBHATa
3allITUTa ¥ TIOA0OHOCTA 32 COLMJaTHOTO OCUTYPYBambe MMaaT TeHISHIIMja /1a 3a-
BHCAT OJ] IPUPO/IaTa Ha JOTOBOPOT’, OAHOCHO OJ] IOCTOCH-E¢ Ha HEKAKOB JIOTOBOD.

Bo Taa Hacoka 3aBHCH 1 IOCTABEHOCTA HA CHCTEMOT Ha COLMjaJIHa CHIYp-
HOCT U COOJIBETHOTO MPAaBHO HOPMHpAE U ondar Ha MHAUBHUIYATHUTE 3€MjO-
JIeJIIM KaKo JIUIa KoM OM MMalie cTaTyc Ha OCUTYPEHHUIU BO JIUCKypC Ha HUBHA
COOJIBETHA 3aIlITUTA U M3eAHAYyBakE CO PAOOTHUITUTE BOOMINTO (Kako BpaboTe-
HU WJIU TIaK CaMOBPaOOTEHM JINIIA).

Toxmy Bo OKyCOT Ha OBOj TpY/ € U [TpaBHATa IOCTaBEHOCT HA OBaa Kare-
ropyja Ha JIA, OJHOCHO WHAMBHYaTHU 3€MjOJIEIIIIN BO CHCTEMOT Ha COLIMjaJTHO
OCHTYpYBame, Kako oce0Ha KaTeropuja Ha OCUTYPEHHUIM BO OIHOC Ha OCTaHa-
TUTE OCUTYPEHUIIM M HUBHATA MOJIOKOA BO TOIVIE] Ha YXKHUBambE Ha JeN Of pa-
BaTa, Yhe OCTBAPyBambE € YCIOBEHO OJ CTaTycoT Ha ocUrypeHHuK. KomruiemeH-
TapHaTa IpaBHA YCIIOBEHOCT Ha OCTBAPYBAKETO ONPE/IEICHHU IpaBa OPUTUHEPHO
MIPOU3IIE3EHH OJ] IPYTU O0JIACTH, OMHOCHO MPABHOTO BpaMyBamk€ Ha HAYMHOT U
YCIIOBUTE MOJI KOM MOKaT Jla Ce OCTBapyBaaT THE MpaBa, 3a OAPEICHH KaTeropuu
Ha JIMIIa Mpou3BelyBa HeeqHAKoB TpeTMmaH. [Ipen c€ ox uHTEpec Ha TPYHOT ce
rpaBarta 3a IMIaTeHO OTCYCTBO O] paboTa Mmopaau OPeMEHOCT, parambe U POIUTEN-
CTBO M IJIATEHOTO OTCYCTBO 0] paboTa mopaau mopau 00JIecT U IOBpea.

2Women and Men in the Informal Economy: A Statistical Picture Third Edition, ILO publication 2018.

*TLO Recommendation No. 204 Transition from the Informal to the Formal Economy Recommendation, 2015.

4 Statistical definition and measurement of dependent “self-employed” workers, 20th International Conference of La-
bour Statisticians Geneva, 10-19 October 2018, p. 3.
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1. KpaTOK OCBPT Ha peJIEBaHTHATA IIPpaBHA paMKa

I'eHepanHO HAMOHATHOTO 3aKOHOJABCTBO HE ja ypeayBa padoraTra Kako
IIPaBEH, OJHOCHO KaKO IOMM BO MOLIMPOKa CMUCIA Ha 300poT, BoonTo. Cren-
CTBEHO, HM3a Ha MOMMH KOM M3BUPAAT WM C€ MOBP3aHU CO MOMMOT Ha padoTa,
He ro 100MBaaT COOABETHOTO MPABHO HOpMUPamke. Mel'y HUB, CEKaKO € U TOMMOT
Ha caMOBpaOOTEHO JIMIIe, KO€ KaKo MOMM C€ MPOTKajyBa HU3 OJPEIECHU MPaBHU
MIPOTHCH 3a MOTPEOHUTE HA UCTUTE, O3 J1a Ouse neuHUPaHO BO MOTECHA CMHUCTIA
Ha 300pOT, OAHOCHO COOJIBETHO IIPABHO HOPMHUPAHO 3a MOTPEOUTE HA HALIMOHAJI-
HHUOT MIPaBEH MOPENIOK BO KOHTEKCT HAa paOOTHUOT OJHOC W MpaBaTa KOU MPOM3-
JeryBaar oj Hero’. J[OMOJHUTETHO ¥ MOMMOT Ha BPaOOTEH, KaKo JIMIE M KaKO
CTaTyc MpeJ ce, BO KOHTEKCT Ha €KOHOMCKA aKTUBHOCT € O10eTHAT O COO/IBETHA
MIpaBHA peryalmja.

BakBOTO OTCYCTBO Ha COOZBETHA MpaBHA peryJanuja JOHEeKaae He € 3a
W3HEHa/lyBambe, aKO BO MPE/IBU] C€ UMa JIeKa OIMIITHOT MPABEH MPOIHUC KOj € BO
HajTeCHa BPCKa CO CBETOT Ha paboTraTa, 'O HOCH Ha3MBOT 3aKOH 3a pabOTHHUTE
orHocu. OBOj MPOIHUC TH PETYyIHpa MPABHUTE OHOCHU MOMETY JIB€ CTPaHU KOU 32
MpeIMeT UMaatr U3BpIIYBamke Ha ONpeesieHa paboTa off eHaTa cTpaHa 3a CMeT-
Ka Ha JjpyraTta cTpaHa, OAHOCHO TU peryaupa paboTHUTE OTHOCH KaKO JBOCTpPaH
npaBeH oaHoc. [la oTTyka, MOXe Ja ce OueKyBa JieKa UCTHUOT Ke Tu ondaka, ofi-
HOCHO K€ ce 33/IpXKH Ha perynaiyja caMo Ha MOMMUTE Ha pabOTHUK U paboTo-
JlaBadv, KaKko JBE CTpaHH Ha paOOTHHOT oxHOC. CIeICTBEHO Ha Toa, BO JOKYCOT
ke Ouje u qeUHUPamETO Ha pabOTHHOT OJHOC® CO CHTE CBOM KapaKTCPUCTHKH
O]l KOU MPOU3IIeryBa cyOOpIMHIpaHaTa MOCTABEHOCT Ha OJJHOCOT ITOMer'y IBEeTe
CTpaHH, KaKo MITO C€ BKIYYEHOCT Ha paOOTHUKOT BO OPraHU3aIMCKUOT MPoLec
Ha paboToIaBavOT, TMYHO M HEMPEKUHATO U3BPIIYBamke Ha padoTara oA HaA30p
U ynarcTBa Ha paboToJaBauvoT, BplLIEHE HAa paboTa 3a 1uiata, a Hema Ja Oune

SUnen 2 craB | anuueja 2 o1 3aKOHOT 3a BpabOTYBambE U OCHTYPYBakbE BO CIyyaj Ha HeBpaOoTeHOCT (,CiTykOeH BECHHK
Ha PM“ 6p. 4/1998; 14/1999; 25/2000; 101/2000; 50/2001; 7/2002; 25/2003; 37/2004; 4/2005; 50/2006; 29/2007,
88/2007; 102/2008; 161/2008; 162/2008; 50/2010; 88/2010; 171/2010; 51/2011; 86/2011; 11/2012; 80/2012;
114/2012; 39/2014; 44/2014; 44/2014; 113/2014; 56/2015; 129/2015; 147/2015; 154/2015; 27/2016; 119/2016;
21/2018 u 113/2018 u ,,Ciyx0en Becuuk Ha PCM* 6p. 124/2019; 103/2021 u 274/2022), ,,camospabomeno nuye* e
usuuKo AUYye Koe 6Pl CAMOCMOjHA eKOHOMCKA O€JHOC UNLL NPOPECUOHATHA U Opy2d UHMETEKMYanHa yciyed 00 Kojd
0CMeapyea npuxoo, 3a ce0ja CMemKa, noo YCiosume ymepoeHu co 3akoH.

Unen 4 ctaB 1 Touka 9 071 3aKOHOT 32 IPHAOHECH O 3aI0KUTENHO COLHjaTHO OCUTypyBame (,,CTyX0eH BECHHK Ha
PM* 6p. 62/2009; 64/2009; 156/2009; 166/2010; 53/2011; 185/2011; 44/2012; 150/2012; 15/2013; 91/2013;
170/2013; 97/2014; 113/2014; 180/2014; 188/2014; 8/2015; 8/2015; 20/2015; 48/2015; 129/2015; 217/2015;
190/2016; 171/2017; 35/2018; 247/2018 u ,,Cnyx0en BecHuk Ha PCM™ 6p. 251/2022), ,,camospabomeno nuye” e
pusuuKo nuYye Koe 6P CAMOCMOjHA eKOHOMCKA O€JHOCH UL NPOPECUOHATHA U Opy2d UHMETEKMYATHA YCiyd 00 Kojd
0CM8apyea npuxoo, 60 CO2NACHOCH CO 3AKOH.

SYnen 5 cras | Touka 1 ox 3akonot 3a paboraute ogHocH (,Cryx6en Becuuk Ha PM*“ 6p. 3/2006; 3/2006; 44/2006;
65/2006; 16/2007; 57/2007; 77/2007; 106/2008; 161/2008; 63/2009; 114/2009; 130/2009; 149/2009; 10/2010;
50/2010; 52/2010; 58/2010; 124/2010; 132/2010; 47/2011; 11/2012; 39/2012; 13/2013; 25/2013; 170/2013;
187/2013; 106/2014; 113/2014; 20/2015; 33/2015; 72/2015; 129/2015; 27/2016; 134/2016 u 120/2018 u ,,Ciyx6en
BecHnk Ha PCM*“ 6p. 110/2019; 267/2020; 151/2021 u 288/2021), ,,PaboTHHOT 0f1HOC™ € JJOTOBOPEH OTHOC MEry
PabOTHHKOT M paboTOAaBAYOT BO KOj PAOOTHHKOT JIOOPOBOIHO CE BKIydyBa BO OPraHM3MPAHMOT Mpolec Ha pabora
Kaj paboTOIaBavOT, 3a TIaTa U APYTH PHMamkba, IMYHO HEMPEKUHATO ja H3BPIIyBa paboTaTa CIOPEH YIaTcTBaTa i Iox
Ha/130p Ha pabOTO/1aBAYOT.
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ornaTteH MOMMOT Ha CaMOBPaOOTEHO JIMIIE WM PAOOTHHUK 32 COIICTBEHA CMETKA.
Hagenenure eneMeHTH BO CyIITHHA TO Ie()UHUPAAT MTOCTOCHETO HA PAOOTHHOT
OTHOC ¥ TO OJIBOjyBaar O] IPYTHTE MPaBHU OJHOCH KOM BO cebe nMmaar 3a mpej-
MET U3BPIIYyBabe Ha ONpPEeCICHN padOTH, YCIyTU U CIT'.

Hagenenure moumu ce mpei c€ MpeJMeT Ha WHTEPEC, BO KOHTEKCT Ha
MpaBaTa Kou rparaHuUTe TH OCTBapyBaaT BO PaMKH Ha CHCTEMOT Ha 3aJ0JIKH-
TEJTHO COLIMjalTHO OCUTYPYBambe, OAHOCHO OIpeeTyBamkbe Ha HUBHUOT CTaTyC BO
CBETOT Ha paborara.

[TonMoT Ha MHIMBUAYAJIEH 3€MjOEIIel] TTaK, IPABHO € peryaupaH co 3a-
KOHOT 3a BpPIICHE 3eMjofiesIcKa JejHOCT. FiMeHo, co 0BOj 3aKOH ce perynmpaar
YCJIOBUTE M HAYMHOT Ha BPIICHE 3eMjOIeIICKa ICJHOCT®, a UCTHOT yTBP/yBa JeKa
BaKBa JIGJHOCT MOXKE Jla BPUIM Qu3uuko auye yue pabomerse He ja HAOMUHYEA
3emjooenckama oejHocm 00 noman obem u e 3anUUAaHo 80 Pe2Uucmapom Ha UH-
OUBUOYATIHU 3eMjodenyu’, nPUmMoa NOCPeoHo Ymepoyeajku 20 NOUMONM HA UHOU-
suoyanen 3emjooeney. Mcmuom 3axkon ymepoysa 0eka quyama Kou ce 3aHuUMd-
8aam co 3eMjo0eCmeo He ce puUmentt Ha 3eMjooeicKa 0ejHOCM 80 CMUCLA HA
060] UJleH, aKo 3eMjoOeicKume NPou3800U Kou U npou3eedyeaam ce HameHemu
UCKTIYYUBO 3A 3A0060Y8AE HA HUGHUME JUYHU Nompedu u 3a nompeboume Ha
ynenosume co Kou scuseam’’. Pa3nnkyBameTo Koe To IpaBH 3aKOHOT UMILTHIUT-
HO Ce TEeMEeN Ha OCTBAapyBame Ha MPHUXOJ BO CMUCIIA HAa MPOQHT, KAKO KIydeH
€JIEMEHT BO OIpEeNyBamke Ha (PU3MUKOTO JIUIE KaKO BPIIMATEN HA 3€MjO/IeIICKa
JIEJHOCT ¥ CO TOA Ha MHAMBHUIYyaJIeH 3eMjoenell. Mimajku ro Bo mpenBua 1ocera
HABEJICHOTO, CIIOPE]] PEJIATUBHO YHUBEP3aTHO MpHUdaTeHUTE IPUHITUITH, TTpBaTa
KaTeropyja Ha JIMIa BO CYIITHHA paboTar 3a CONCTBEHA CMETKAa HU3 MpH3MaTa
Ha OCTBapyBame Ha MPHUXOJ, OMHOCHO MPOQUT, Ma UCTUTE KAaKO WHANBUAYATHU
3eMjoIeNIU OU ce TIOBEIIe TI0J] KaTeroprjara pabOTHUIIM 32 COTICTBEHA CMETKA.

Bo onHOC Ha yTBpJECHHOT YCJIOB CIOpPE KOj €IHO (hu3uyKo Juie Ou ce
CMETaJIo 32 MHIMBHIyaJIeH 3eM]jO/IelIell, HaBeICHHOT 3aKOH YTBPIyBa JIeKa KAKO
3emjooencka 0ejHoCm 00 NoMan 06em 80 CMUCILA HA 080] 3AKOH ce CMema 8pulerbe
HA 3eMjo0eNCcKa OejHOCM TUYHO 00 CMPAHA HA 3eMjOOeNeyom U HajMHO2Y decem
8PaAbOMeHU BKIYUYBAJKU 2U U YIeHOBUMEe HA CeMEeJCMEOMO KAKO U HAJMHOZY Nem

7 3a cropenba, [pernopaxara 6p. 198 va MOT ja BpamyBa ciiefHaTa Hacoka 3a YTBPIyBame Ha TMOCTOCHE paboTeH
OJIHOC: ,,(aKTOT fieKa paboTara: ce BpLIH CHOpE] ynaTcTBaTa  10j KOHTPOIIA Ha APYra CTpaHa; BKIydyBa HHTErpaliija
Ha pa0OTHHKOT BO OpraHu3aljaTa Ha NPeTIPUjaTHETO; Ce BPIIM UCKIY4YHBO MM [NIABHO BO KOPHCT HA APYTO JIHIE;
MOpa J1a Ce M3BPILHU JUYHO 01 PaDOTHHUKOT; C€ BPIIK BO OfIpEeHO pabOTHO BpeMe MM Ha PabOTHO MECTO OAPECHO
WM JIOTOBOPEHO O] CTpaHaTa IITo ja 6apa paboTara; € Co OApe/IeHO BpeMEeTpache U MMa Oipe/ieH KOHTHHYHTET; 6apa
JIOCTAanHOCT Ha PaGOTHHUKOT; HIIH BKITy4yBa 00€30¢e/1yBatbe Ha alaTKi, MaTepHjaii i MAIIHHH Ofl CTPAHa Ha CTPAHaTa IITo
ja Gapa paborara;”, Kako U: EPHOJMYHA HCIUIATa HA HAIOMECTOK Ha pabOTHHKOT; (DaKTOT eKa TAKBOTO HArPayBatbe
MPETCTaByBa SAMHCTBEH WM TIaBeH M3BOP HA MPHXOJ Ha pabOTHHKOT; 00e30eqyBame Ha MIIaKame BO HATYpa, Kako
IITO CE XPaHa, CMECTYBatbe MM TPAHCIIOPT; MPU3HABALE HA IIPABaTa KAKo IITO C€ HEIeNeH 0MOp M TOJHIIHY OAMOPH;
IUIaKarbe OfT CTpaHara IITo ja 0apa paborara 3a maTyBame MPe3eMEHO 01 PAOOTHHKOT 32 H3BPILIYBabe HA paboTaTa; HilH
OTCYCTBO Ha (PMHAHCHCKH PH3UK 32 paOOTHHKOT.".

$Unen 1 ox 3akoHOT 3a Bpmieke 3emjozencka aejuoct (,Ciyxben Becauk Ha PM“ 6p. 7/2003; 89/2008; 116/2010;
53/2011; 23/2013 u 39/2016 u ,,Ciyx6en Becuuk nHa PCM* 0p. 110/2021).

*Yren 7 cras | 01 3aKOHOT 32 BPLICHE 3eMjOJICIICKA JIEJHOCT.

1Ypien 7 ctas 4 o1 3aKOHOT 32 BPIICHE 3¢MjO/IEIICKA JICJHOCT.
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ce30HCKU pabomHuyu. JJOKOIKY pabomeremo 20 HAOMUHY8a NOMAIUOM 0OeM Ha
3emjooencka 0ejHocm, moz2aul UHOUBUOYATIHUOM 3emjooeney e 00NHCeH 0d ce pe-
eucmpupa kako mpeosey’’. Tlonatamy, epuiumenom Ha 3emjooeickama 0ejHocm
Modice ceoume npou3eo0u 0a 2u npooasd HA Mecmomo HA NPOU3B00CME0, 60
c80jom 0OM U HA OnpedeneHu Mecma npedBUOeHU 3a NIACMAaH HA 3eMjo0eNCKU
npou3eoou (nazapu), 0OKOIKY U UCHONIHY8A YClo8Ume Nped8UOeHlU CO 080] UlU
opye 3axon’. OCHOBEH yCIIOB KOj Tpeba Jia ro UCIIOIHYBA BPIIMTEIOT Ha 3eMjO-
JIEJICKA JIGJHOCT € OejHOCma 0a ja épuil Ha 3eMjoO0eNCKO 3emjuuime Ha Koe umda
npaso Ha CONCMBEHOCT UTU 20 UMA O0OUEHO 8P3 NPABHA OCHOBA 00 CONCMBEHU-
Kom (KOHYecuja, 3aKyn, nio0oylcusarbe u opy2o), uiu 0a uma Kanayumemu 3a
cooosemnama 3emjooeincka oejrocm’>. Tlokpaj T0a, HCTHOT mpeba 0a 2u ucnoi-
Hy6a u cieonuse yciosu: 1. [la e nonnonemen, 2. Jla uma onwma 30pascmeena
cnocobnocm, 3. /la ne e 6o pabomen oonoc unu newsuownep,; 4. Co npasocuina
npecyoa oa He My e uspeyeHa Mepka Ha be30e0Hocm 3a0pana 3a epuierse 0ej-
Hocm, 5. [la eu uma namupeno npucmueHamume OAHOYHU 008PCKU U OpYeU jasHU
oasauxu u 6. [la ne e 3anuwian 60 mpeogckuom peaucmap'. JlJooexa ceouwme na
BPULUMENOM HA 3eMJOOENCKA OEJHOCH € MeCIOMO 80 KOe 8PUUMELON HA OejHOC-
ma uma sxcuseanuuime, 0OHOCHO Pe2UCMPUPAHO ceduuime, a UCMUOM MOpa Od
uma gpupma®. CleICTBEHO, CE 3aKIydyBa JIeKa Ha WHIUBHIYyATTHUOT 3eMjOJIeTIel
BPILEHETO HA 3eMjOJIeIICKA JISJHOCT MY € €JMHCTBEHO 3aHUMAE.

Opn Baka yTBpAEHHUTE Ofipel0u 3a MOCTaBEHOCTa, Mel'y Jpyroro Ha WH-
JMBHTyaTHHOT 3€MjOIeTIell, TPOU3JIeTyBa CIMYHOCTA Ha UCTHOT CO CaMOBpado-
TEHOTO JIUIE KaKO HOCHUTENI Ha EKOHOMCKA aKTHBHOCT, HO BO CHEeIU(UYCH €KO-
HOMCKHU CeKTop Ha jAejHocT. Ila orTyka, 6u Tpebano Ja ce mpeTHocTaBu JeKa
VH/IMBUYATHAOT 3€MjOIeJIel] BO TPYIOBO — EKOHOMCKH JHCKYpC MOXeE Ja ce
MIOUCTOBETH CO CAMOBPAOOTEHO JIUIIE.

[IpaBHaTa MUCTHHKIMja MOMETY WHAMBHIYATHHUOT 3€MjONENEIl U CaMO-
BpaOOTEHOTO JINIE KAKO OCUTYPEHHIIH ja MpaBaT MPOIMCUTE KOU IO yperyBaaT
CHCTEMOT Ha 3aJI0JDKUTEITHO COIMjalTHO OCUTYpPYBamke, BO KO Mery JIpyTHUTE,
Ce BKJIIYYCHHU 3J[PABCTBEHOTO OCUTYPYBambe U NMEH3UCKOTO M MHBAJIHICKOTO OCH-
rypyBame.

I1a Taka, 3aKOHOT 32 MPUAOHECH OJ1 3aJI0JDKUTEIIHO COLMjaTHO OCUTYPY-
Bambe, MHIMBUAYAIHHUOT 3€MjOJIENIel] TO ONpeeieyBa KaKo Julye Ha K020 3eMjo-
oenckama 0ejHocm My e eOUHCMEEHO 3AHUMAFe U KOe OCMBEapysa npuxoo no
OCHO8 Ha épuierse Ha 3emjooencka Oejrocm’®. VICTHOT 3aKOH, KaKo OOBP3HHUIIM
3a TUIakame Ha MPUAOHECH OJl IIEH3UCKO U MHBAIMJICKO OCUTYPYBaHbEe U 3PaBCT-
BEHO OCUTYPYBambe T' OTpeeTyBa 3aC€OHO KaTeropuuTe UHIANBHyaJIeH 3eMjO-
nenent u camoBpaboTeHo mure. OTTyka, COIacCHO yTBpJEHATa JePUHHIHjA 32
WH/IMBUJYaJICH 3€MjoJIeliel], C€ YBHIyBa JIeKa OCHTYPECHHIIM MOXKaT 1a Ouaat

"Yren 8 o1 3aKOHOT 32 BPLICHE 3eMjOJIENICKA JIGJHOCT.

2Ysien 10 o1 3aKOHOT 32 BPILIEHE 3€MjOJIENICKA JIEJHOCT.

B Ugen 11 ox 3akoHOT 32 BpILIEHE 3€MjOJIENICKA JIEJHOCT.

4Unen 18 ox 3akoHOT 32 BpIIEHE 3€MjOJIENCKA JIEJHOCT.

5Unen 13 o 3aKoHOT 32 BpIIEHE 36MjOJIENICKA JIEJHOCT.

Unen 4 cras 1 Touka 11 ox 3akoH 3a MPUIOHECH O] 33I0JDKHTEITHO COLHJAIHO OCHTYPYBatbe.
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caMo JIMIIaTa KO BPIIAT 3eMjOJIEICKa ISJHOCT U KaKO TAKBU CE OMPEACIICHU KaKO
VHIVUBUAYATHA 3€MjOJICIIHN COITIaCHO 3aKOHOT 32 BPILICH-E Ha 3e€MjOJIeNICKa JIe]-
HOCT. BakBOTO ompesenyBame Ha KaTerOpMUTE Ha JIMIA W MOTEHIIMPAHETO Ha
JIEJHOCT KaKO €MHCTBEHO 3aHUMAamE € pa3OUpIIMBO, O/ MPUYUHU IITO OBOj TIPO-
MTUC ¥ BOOMIITO OCTAHATUTE MPOIUCH BO PaMKH Ha COIMjaTHOTO OCHTYPYBambe,
CE PaKOBOAT O]l MPUHIIUIIOT Ha H30ETHyBakhEe Ha JBOJHO OCHTYPYBAhE, OIHOCHO
OCHUTYPYBam€ 110 JIBa UJIU ITOBEKE OCHOBH.

3aKOHOT 3a 3/[PaBCTBEHOTO OCUTYPYBamkE KOMIUIEMEHTAPHO HA TOpEHaBe-
JICHUOT 3aKOH, TY OIpE/IeTyBa JIMIaTa KOU C€ OCUTYPYyBaaT BO 3APAaBCTBEHO OCH-
rypyBame, IIOBTOPHO 3aC€0HO OINpeienyBajKu I'd UHIUBUIYATHHOT 3€Mjoesel
u camoBpaboTeHoTo Jwuie. IMeHo, BO UCTHOT € YTBPACHO JIeKa CO 080] 3AKOH
3a00JCUmMenHo ce ocueypyséaam Mery npyrute, 3) camospabomeno auye u 4)
unousuoyaen semjooeney’’, bez npumoa da eu onpeoenu kamezopuume Ha IUYa
80 PAMKU HA 3AKOHCKA OepuHuyuja.

3a soonwmo 0a ce cmueHe 00 ananuzama Ha cghepama Ha COYUjaIHO OCU-
2ypysarve Ha 3acecHamama 2pyna pabomuuyu, nompeoHo e ynugpuyupano oegu-
HUparbe Ha NOUMOm — UHOUsUOyaiex zemjooeney. Beywnocm, myxa ce naudysa
HA Np8ama npeyKka — HeeOeOHA4eHo OeUHUPArbe Ha NOUMOM 60 HAYUOHAIHAMA
neecucramusa. Ocgen nocpeoHomo depunuparse Ha UHOUBUOYATHUOM 3emjoderey
80 3AKOHOM KOJ HAjONUCKY ja ypedysa 3emjodeickama O0ejHocm, ucmume ce oe-
@uHupanu u 60 3akonom 3a pabomysarse u 0Cu2ypy8arse 60 Clyyaj Ha neepado-
meHocm u 3aKOHOM 3a NPUOOHECU 00 3A00NHCUMENTHO COYUJATHO OCUSYPY8albe,
000eKa 3aKoHom 3a 30PA6CMBEHOMO OCUSYPYBATbe 2U ONPEOery8a KAKO 3a00NNCU-
MeTHU OCUcyPeHUYU, HO He HAWLOL 3d CXOOHO ucmume 0a eu 0epuHupa.

Obspckama 3a niakare HA NPUOOHECU 00 3A00NHCUMENHO COYUJa-
HO ocuzypysarbe NP8UYHO ce 80CNOCMAgysa co 3aKoHOm 3a NPUOOHeCU 00 3a-
O0JIHCUMENHO COYUJanHo ocucypysamwe'®, kaoe e npedsudena pukcrna ocnosuya
3a npecmemka Ha NPUOOHeCUme Ha 08aa Kamezopuja pabomHuyu, U MO*CHOCH
., UHOUBUOYATHUOM 3emjoderney, npuooHecume 0a mModice 0a 2u NiaKa u Ha no-
sucoka ocrosuya‘’’. Hcmama, 3a unousuoyainume 3emjooenyu npedsudeHo e
0a ce npecmemyea 60 usHoc 00 ,,20% 00 npoceuno ucniamenama meceuna nia-
ma no pabomuux 6o Penybnuxama oojasena 6o janyapu 60 mekogHama 200UHA
cnopeod nooamoyume Ha Jpaxcasnuom 3a600 3a cmamucmuxa .’’ 3a criopenoa,
Ha caMOBpPaOOTEHHUTE JIMIIa OCHOBHIIA 32 MIPECMETKA U yIulaTa Ha MPHIOHECUTE
O 33/I0JKUTETHO COIIUjATHO OCUTYPYBAE € MeCeuHama akoHmayuja Ha Hemo
00X000M, OOHOCHO HA NAYWAIHO YMEPOEHUOM Hemo00X00 HA KOj ce niaka oa-

"Ynen 5 craB 1 Toukn 3 1 4 01 3aKOHOT 3a 31PaBCTBEHOTO OcHrypyBambe (,CiyxOeH BecHuk Ha PM™ 6p. 34/2000;
96/2000; 104/2000; 30/2001; 48/2001; 50/2001; 11/2002; 31/2003; 84/2005; 37/2006; 109/2006; 18/2007;
36/2007; 88/2007; 88/2007; 106/2007; 82/2008; 98/2008; 142/2008; 6/2009; 45/2009; 67/2009; 14/2010; 50/2010;
156/2010; 53/2011; 166/2011; 26/2012; 145/2012; 16/2013; 91/2013; 187/2013; 43/2014; 44/2014; 97/2014;
112/2014; 113/2014; 188/2014; 20/2015; 61/2015; 61/2015; 98/2015; 129/2015; 150/2015; 154/2015; 192/2015;
217/2015; 27/2016; 37/2016; 120/2016; 142/2016 u 171/2017 u ,,Ciyx6en Becuuk na PCM* 6p. 275/2019; 77/2021;
285/2021 1 60/2023).

""Ynen 10, cTaB 4 o1 3aKOHOT 3a IPHIOHECH Off 3310JKUTEITHO COIMjATHO OCUTYPYBAEbE.

Unien 14, cras 2 01 3aKOHOT 32 TPUIOHECH O] 3a/I0JKUTEIHO COLMJATHO OCHTYPYBAEbE.

2Ypen 14, cras 1, Touka 12 o1 3aKOHOT 3a IPUIOHECH OJf 33I0JKUTEIHO COLU]ATHO OCUTYPYBakhe.
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HOK, co21acHo co 3akonom 3a O0aHoKom Ha auyer 00xo0’!. On HaBeIEeHOTO Ce
YBUIYBa JIeKa MPOIMCUTE 0] 001acTa Ha 3a/I0JDKUTEITHOTO COIHjaTHO OCHTYPY-
Bamb¢ OBHEC JIBE KAaTETOPHH HA JIMIIA TH BMETHYBA (PallMOHAIHO) BO MHOKECTBOTO
Ha OCUTYPEHUIIM Ha KOM OCHOBHIIATA 33 IPECMETKA HA HABEACHUTE MPUIOHECH
HE TIpoM3JIeTyBa o]l pabOTEH OJHOC M TIaTaTa He MPETCTaByBa 3a¢IHNYKA HUBHA
KapakTepUCTHKA,

OTtTyKa, OCHOBaTa 3a MPEIBUIYBAalkEC HA WHIUBUAYATHHTE 3€MjOMEIIIH
KaKO 3/IpaBCTBEHH OCUTYPEHUIIM € BO 3aKOHOT 32 3JPaBCTBEHOTO OCUTYPYBamhe,
Y TOa €IMHCTBEHO BO open0aTa KaJie ce MpeABUICHH JTUIaTa KOU 3a/I0JDKUTEITHO
Ce OCHUTYypBaar corinacHo oBoj 3akoH. [IpaBaTa KoM 3a OCUIypeHUIIUTE MPOU3-
JIeryBaar oj1 3[PaBCTBEHOTO OCHTYPYBaH-€ ce IPaB0 HA 3IPABCTBEHH YCJIYT'H
U NIPaBa HA MAPUYHHU HAJOMECTOIH, T1a 3aKOHOT MPUPOIHO T'H OJFeTyBa BO 1B
Jiena, 3a ToToa J1a ja MpeABUAM U MOCTAlKara 3a HUBHO OCTBapyBame. Bo xou
CJIy4yau 37JpaBCTBEHUOT OCUTYPEHHMK MOXE JIa TO OCTBapyBa MPaBOTO Ha 3/paB-
CTBEHHU YCJIYTH, 00EMOT Ha 3/IpaBCTBEHH YCIYTU U YCIOBUTE 32 HUBHO Y)KHUBAHE
€ TIPEJIBUJICHO BO TJIaBaTa — MPaBO Ha 3[PaBCTBEHM yCIyrd. Bropara rpymna Ha
mpaBa O 37PaBCTBEHO OCUTYPYBam€ C€ MpaBaTa Ha MapUYHU HAJTOMECTOIH,
NpEIBUICHH BO HCTOMMEH JeN o1 3aKOHOT. TyKa MoTmagHyBaar mpaBo Ha HAJ0-
MECTOK Ha I1J1aTa 3a BpeMe Ha pUBpPEMEHa CIIPEYeHOCT 3a paboTa mopaau 0onect
Y TIOBpPEZIa ¥ 32 BpeMe Ha OTCYCTBO 07 paboTa nopaau OpeMeHOCT, parame U Maj-
YUHCTBO U MPaBO HA HAJIOMECTOK HA MaTHU TPOIIOIU. 3aKOHCKATa MOCTaBEHOCT
€ TaKBa, J1a TU UCKITy4dyBa UIMBUIYATHUTE 3eMjo/Ien o1 wieHoT 13 u 14, kane
ce ypelyBaaT MpaBaTa Ha HaJIOMECTOIM 32 BPEME Ha MPUBPEMEHA CIPEYCHOCT
3a pabota mopaau 00JIECT M IMOBpe/ia M 3a BpeMe Ha OTCYCTBO OJ1 paboTa mopaau
OpeMeHOCT, paramke U MajuYuHCTBO, CO IITO I'M JIUIIIYBa OBOj BUJl HA OCUTYPEHUIU
O] IIETIOBUTO KOPUCTEHE Ha TIpaBaTa O 3[[PaBCTBEHOTO OCUTYPYBAbE.

2. lncKpMMHHALMjA O] 3aKOH

Cnopen TBpiemara Ha ,,MAaTHYHUOT OPraH’* Ha 3aKOHOT 3a 3[JpaBCTBEHOTO
ocUrypyBame - MUHHCTEpCTBOTO 3a 3APaBCTBO, BaKBaTa IMOJIOKOA Ha WHIUBU-
JyaJIHUTE 3e€MjOAeNIH ce JOJDKM Ha cnenuduyHata mpupojaa Ha 3eMjojelicKa-
Ta JIEJHOCT. 3aKOHOT 3a 3[JpaBCTBEHOTO OCUTYPYBam€ € IMOBP3aH cO 3aKOHOT 3a
pabOTHUTE OIHOCH, OIHOCHO OBHE IIPAaBa HA OCUTYPEHUIUTE IPOU3IIETYBAAT O
3aKoHOT 3a padOTHUTE OTHOCH, JI0JIeKa 3aKOHOT 32 3[JpaBCTBEHOTO OCUTYPYBabE
eIMHCTBCHO TO ypeayBa HaUMHOT Ha HUBHOTO OCTBapyBame. AKO NpEeIBUA ce
MMa JI0 cera aHaJIW3WpaHara MO3WTHBHO-NIPAaBHA paMKa, Ce MOCTaByBa JUJIeMa
3a paIMOHAJIHOCTA M M3/P)KaHOCTAa Ha BaKa M3HECEHUTE apryMEHTH, NMOCEOHO
BO OCHOBAHOCTA M OMNPABAAHOCTA Ha KOPUCTEHETO HA TAKBUTE MPaBa OJ CTpaHa
Ha caMmoBpaOoreHuTe auna. Kako 3akiIydok o]l BOBEAHATa aHAIU3a IPOU3NIE3e

'Yjien 14 cras 1 Touka 4 oj1 3aKOHOT 3a PUIOHECH 01 3a]I0JDKMTEIHO COLIMJalIHO OCHTYPYBAkbe.

22 Bripouem, 3aKOHOABELOT, HaKO HE H3BOPHO 0/ pa0OTEH OAHOC M HaKo MOKeOH OJf IPAKTHYHH PUYNHH, IOMMOT IL1aTa
TO TMpe/BIIYBa Kaj OCHOBHIATA 32 HHAMBH/IYaTHHOT 3eMjOJIENel, CO MITO TTOCPEHO ja To0MIKyBa OBaa KaTeroprja Ha
JIUIA 10 KaTeropujara pabOTHHIK M Ha HEKOj HAY9HMH MOCPETHO CE 00eNexRyBa MM YBaXKyBa TPYLOT KaKO HIBHO OCHOBHO
CPEZCTBO 32 OCTBAPYBAbE HA MPUXOII.
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JIeKa TIoMery KaTerOpuuTe CaMOBPAOOTEHH JIMIIA U WHIWBUYAITHU 3€MjOISIIIN
MOCTOM IMUPOK BEHOB aujarpam mo oJHOC Ha MpaBaTa KO MPOM3IIETYBaaT O
HUBHara padota. [IpaBata o1 31paBCTBEHOTO OCUTYpPYBaHbE, CO CUTYPHOCT MOXKeE
Jla ce Kake JieKa He craraaT BO TaKBUTE 3a€IHUYKH KapaKTepuCcTUKU. MImeHo,
JIBETE CIIOMECHATH KaTeTOPHH, 3apajid TIOCEOHOCTUTE KOU TM KapaKTepU3upaar He
ce Mperno3HacH BO 3aKOHOT 3a paboTHuTe onHocH. O Apyra cTpaHa mak, 3aKo-
HOT 32 37PaBCTBEHOTO OCHTYPYBAaHhE KaKO 3a/I0JKUTEITHNA OCUTYPEHUIIH TH MPe/I-
BUyBa CaMOBPaOOTEHHUTE JHIIA U WHIAMBUAYATHUTE 3€MjOAEIIH, HO TpaBara
Ha MApUYHU HAJOMECTOIM KaKO MHTETPATHBEH JIe]l Ha MIPAaBOTO Ha 3/IPaBCTBEHO
OCHTYpYBam€, AMHCTBEHO TH MPEIBUIYBA 32 caMOBpaboTeHuTe Jmna. [1a Taka,
,»IPABOMO HA HAOOMEeCMOK HA NIAma 3a 8peme HAd NPUSpeMeHa CIpeyeHoCm 3a
paboma nopaou borecm u nogpeoda e npPeosUdeHo 0a 20 0OCMEApPam 0CucypeHu-
yume 00 unen 5 cmae 1 mouku 1, 2 u 3 00 3axonom “**, Ipu Toa HaBEAYBAjKH TH
MOTEHIIMjaJTHATE CITyYau 3a OCTBapyBame Ha MPAaBOTO. BakBara HEEHAKBOCT, Ce
yABO]jyBa, MPECINKYBajKU CE€ U HA MTPABOTO HA HAJIOMECTOK Ha IjIaTa 3a BpeMe Ha
OTCYCTBO 011 paboTa mopaan OpEeMEHOCT, parambe U POIUTENICTBO, KO€ 3aKOHOT
NpeBHIyBa MOXKHOCT J1a TO ,, oOCmeapam ocueyperuyume o0 uien 5 cmae 1 mou-
ku 1, 2 u 3“.** Orryka, 3aKOHOT MMILIMIIAPA JICKa [TOTOIHHU 32 KOPUCTCHE Ha OBUEC
rpaBa ce BpaOOTCHUTE Kaj MPUBATHO WJIM JIP>KaBHO IMPABHO JIKIE, BPaOOTECHUTE
Kaj CTPaHCKHU paboTofaBay U CaMOBPaOOTEHUTE JIHIIA.

Opn oBaa MO3UTHMBHA KOHCTENAlMja HAa 3aKOHCKU OApeAOdU MpoM3JIeryBa
JUiieMara Koja € OCHOBATa 3a pas3iiMueH TPETMaH NPU OCTBApyBamkE Ha IpaBaTa
Ol 3/IpaBCTBEHOTO OCUTYpYyBambe€ MOMEly JBETe KaTeropuu ,,padOTHUIM — ca-
MOBpaOOTEeHM M MHIWBHUIYATHH 3eMjoaenin. Cekako, He Tpeba aa ce 3aHeMapu
1 ($aKTOT JeKa MpaBara Ha HAJOMECTOLM CE MHTETPATUBEH NI O MPaBOTO Ha
3[paBCTBEHO OCUTYPYBamkE U HE MOXKAT Ja Ounar aenuBu. EneH on aprymeHTuTe
CO KOM C€ CITY»KH MaTUYHUOT OPraH Ha 3aKOHOT € 3aKOHCKara TePMHUHOJIOTH]a, T1a
KaKo IMpevKa ce 0oCcouyBa TEPMHUHOT ,,HafoMecToIH Ha miara“. Co oriex Ha Toa
IITO UHIUBUTYTHUTE 3€M]jOJIEIIIH 32 CBOJOT TPY/ MPU BPIICHE HA 36MjO/IeIICKa-
Ta JIJHOCT HEe J0OMBAaaT IJjiata, TyKy MPHUXOJ O] BpIIEHE Ha 3eMjojIesIcKaTa JIej-
HOCT, TaKBaTa CEMaHTHYKa MIOCTAaBEHOCT He OM Tpedao Ja mpeTcTaByBa MpedKa
3a OCTBapyBamE Ha MpaBara, KOra CYIITHHCKU U BO JIBaTa Cily4au ce paboTu 3a
MIPUXOJ, KaKo IUIOJ Ol OcTBapeH Tpyad. Kora oBue ymiia ce Haoraar Bo cocrojba
Ha OoJect, moBpeaa, OPeMEHOCT, paralkbe U POAUTEIICTBO, UCTO KAKO W OCTaHa-
TUTE paOOTHUIIM HE Ce CIIOCOOHM J]a ro 00aByBaar TPYyAOT, OMHOCHO Ja ja BpIIAT
3eMjOJIeNICKaTa JISJHOCT, a KaKo Pe3y/Tar Ha Toa HUTY Jla OCTBapyBaaT MPHUXO]I.

B Ynen 13 ox 3aK0HOT 32 31paBCTBEHOTO OcHrypyBame (,,CiyxOen BecHuk Ha PM* 6p. 34/2000; 96/2000; 104/2000;,
30/2001; 48/2001; 50/2001; 11/2002; 31/2003; 84/2005; 37/2006; 109/2006; 18/2007; 36/2007; 88/2007; 88/2007;
106/2007; 82/2008; 98/2008; 142/2008; 6/2009; 45/2009; 67/2009; 14/2010; 50/2010; 156/2010; 53/2011,
166/2011; 26/2012; 145/2012; 16/2013; 91/2013; 187/2013; 43/2014; 44/2014; 97/2014; 112/2014; 113/2014;
188/2014; 20/2015; 61/2015; 61/2015; 98/2015; 129/2015; 150/2015; 154/2015; 192/2015; 217/2015; 27/2016;
37/2016; 120/2016; 142/2016 u 171/2017 u ,,Cnyxben Becuuk Ha PCM* 6p. 275/2019; 77/2021; 285/2021 u
60/2023).

2*Ygen 14 o 3aKOHOT 3a 3/[PABCTBEHOTO OCHTYPYBAE.
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Ce unHHM neKa, MEI'yIpyroTo U OCHOBHUIIATA 3a YTBP/YyBambe Ha HaJOMeC-
TOKOT KOj OM TO OCTBapyBaJieé HHIUBUIYATHUTE 3€MjOMICIIH BO CIIydan Ha MPH-
BpEMEHa CIPEUYECHOCT 3a BpLICHE Ha 3eMjofelicKaTa JeJHOCT mopaau Oosect u
oBpeaa, OPEMEHOCT, paramkbe U POIUTEIICTBO OWia €aHa OJf MPUYMHHUTE 3a HC-
KITy4yBame Ha MHIMBHIYyaTHUTE 3€MjOJCIIN O OCTBAPYBamkE HA OBUE TPaBa.
Bo oBaa Hacoka, py €BEHTYaJTHO OTCTPAaHyBamke Ha HEeTHAKBOCTA O 3aKOHOT
3a 37APaBCTBEHOTO OCUTYpPYBame, O] IOMOII OM OMJI BOCIIOCTAaBEHUOT HAYMH 3a
yTBp/yBamke¢ Ha BUCHHATa Ha MPHUIOHECUTE OJf 3aKOHOT 3a NMPHUIOHECH OJ 3a-
JOJDKUTEITHO COLIUjATHO OCUTYPYBabe.

3. PejieBaHTHH Mel'YHAPOIHHU CTAHAAPIAN

Kora Bo ¢okyc ke ce cTaBu MajuMHCTBOTO U PENPOAYKTUBHATA yjora Ha
’KEHaTa, BO KOHTEKCT Ha NMPaBOTO HAa HAJIOMECTOK Ha IJIaTa 3a BpeMe Ha OTCYCTBO
o1 paboTa mopau OpeMeHOCT, parame U MajunHCTBO, TIPY TOA HE 3aHEMapyBajKU
ja OKOJIHOCTA JieKa WHIMBHUAyalHaTa 3eMjo/ie]Ka HajuecTo Joara of pypajHa
cpenuHa, Tpeba ja ce 3eMe mpenBuI oOBpcKara Ha JpkaBaTa 3a 00e30e1yBame
Ha CTaHAApAUTE O]l Me'yHApPOJIHUTE MPABHH aKTH, KOU CO HUBHO paTH()HUKYBahe
CTaHaJIe JIe]l O] BHATPEIIHUOT MPaBeH MOPEIOK.

On MelyHapoOHHOT NAKT 32 €KOHOMCKH, COLMJjaJIHU M KYJTYPHH
NpaBa Mpou3JeryBa eHa reHepaiHa 00BpCcKa Koja IMPOIHUIITYBa JIeKa ,, mpeba 0a
um bude oadena Ha majkume NOCeOHA 3aWMUMA 30 PAZYMHO 8peme Nnpeo U no
pararwemo Ha oeyama. Bpabomenume majku 3a épeme Ha 060j nepuood mpebda
oa yxcusaam niameHo Omcycmeo Uiu OMcyCmeo co CO008eMHU 0aA8arbd 00 CO-
yujannomo ocuzypysarse. ‘%

HpxaBara mak co parudukyBame Ha KoHBeHIHjaTa 3a elMMUHALIHja
Ha cuTe (popmMu Ha IMcKpUMHHaNUja Bp3 :xeHuTe HAa OOH ce o0Bp3ana na ja
CIPOBE/yBa CO CHTE HAIIOPH ITOJIUTHKATA HA OTCTPaHyBamke Ha JUCKPUMHHAIT]a-
Ta HA KCHUTE W 3a Taa IeJl ce 00Bp3aia ,,0a eu npeseme cume no200HU MepKU,
BKIYUYBAJKU 2U U 3AKOHOOABHUME, 3aPA0U UBMEHA UIU YKUHYBAE HA NOCOJHU-
me 3aKOHU, NPONUCHU, 00UYAU U NPAKMUKA, WMO NPemcmagy8aam OUCKpUMUHA-
yuja Ha dcenume... > Bo ToHOT Ha oBaa KoHBeHIIMja € JieKa yCBOjyBameTO Ha
nmoceOHU MEPKH OJ1 Ip>KaBaTa, KOM C€ BO HACOKA Ha 3aIlITHTA HA MajYMHCTBOTO HE
ce cMeraar 3a auckpumuHanuja. [lonatamy, ce 00Bp3yBaar ,, Oporcagume uieHKU
2u npesemaam cume no20OHU MepKU 3apaou enUMUHUPArbe Ha OUCKDUMUHAYU]A
Ha dceHume 80 obracma Ha epabomysarbemo 3a 0a Modice, 6p3 OCHO8A HA PaAM-
HONpABHOCMA HA Madicume u JxceHume, 0a ce obezbedam eOHaKsu npasa, ocoode-
HO CTaBajKH BO OBOj KOHTEKCT aKIICHT Ha: ... I)) NpABOmo Ha 30pascmeend 3aumu-
ma u 3aumuma npu paboma, 6KIyuy8ajKu ja u 3aumumama Ha OuoiowKume u
penpooykmuenume Gynxkyuu na xcenama’.”’ Jlonexka craBot Ha KonBeHiujara

ZInternational Covenant on Economic, Social and Cultural Rights, United Nations, 1966, art. 10, para. 2

26 Convention on the Elimination of All Forms of Discrimination against Women, United Nations, 1979, art. 2, para. 1,
p. f.

27 Convention on the Elimination of All Forms of Discrimination against Women, United Nations, 1979, art. 11, para.
Lp.f.
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BO OJIHOC Ha yJIOTaTa Ha JpKaBara BO MPEIBUIYBakE HA TUTATEHO TOPOIUITHO OT-
CYCTBO € CIICIHUOT: ,, Ha JHCeHume nopaou cmanyearse 60 Opax uiu MajuuHcmeo
u 3apaou o0bezbedysarbe HA HUBHOMO CMEAPHO NPABO HA paboma, OpxHcasume
YeHKU nep3emaam cO008emHU MepKU 3apau: ... 0) 606edy6arbe NiameHo nopo-
OUNIHO OMCYCMBO UM CIUYHU COYUJaATHU OeHeduyuu, be3 eyberbe Ha NPasomo Ha
HOPAHeWHOMO pabomHO MeCmo, NPUMARLAMA N0 OCHOBA HA CIAIC U COYUJATHU-
me npumarsa, 2) 06e30edysarbemo Ha NOCEOHA 3aUWMUMA HA HCEHAMA 3a 8peme
Ha bpemeHocma Ha oHUue pabomuu Mecma 3a Kou e OOKANCAHO 0eKa ce umemHu
3a bpemenume dncenu. *

Baxksara onpenenba morpeOHO € 1a ce cTaBu BO Kopesaiuja co ocobe-
HaTa 3aCeTHATOCT Ha )KeHAaTa 3eMjoJIeIIKa, OUICjKH MpHpoJaTa Ha TPYIOT Koja ro
BPILIM U3WCKYyBa €HOpPMEH (U3UYKU HAMMOp W HEPETKO € MOJ BIMjaHHe Ha JIOUIU
BPEMEHCKHU yCIOBU. BO MPUUYMHCKO — MOCIEANYHA CMHCIIA, TOA 3HAYU JEeKa BO
HEM3BECHOCT CE CTaBEHM 3/PAaBjeTO, HE CaMO HA MajKaTa — 3€MjOJIENIKA, TYKYy U
3M[paBjeTO HA JIETETO.

[Topaau eKOHOMCKHUTE MTPUTHCOITU U HEJIOCTATOKOT Ha CUTYPHOCT HA TIPH-
XOJIOT, TIOBEKETO KEHNU aHTXKUPAHU BO 3€MjO/ICIICTBO HE C€ BO MOXKHOCT Ja CH
JI03BOJIAT 3HAYMTEITHO Jia TO HamasiaT 00eMOT Ha paboTa Npej U 10 MOpO/IyBame-
TO, M1a KaKO MOCIIEANIIa Ha TOa MPOIOIKYBaaT CO pabOTHH aKTUBHOCTH H BO JI0-
IHaTa OPEMEHOCT WJIM MOYHYBaaT co paboTa MpepaHo Mo MopoayBameTo. OBaa
cocroj0a pe3ylnTHpa CO 3HAUYUTEITHH 3APABCTBEHU PU3UIH, KaKO MPEIBPEMEHO
MOpPOAyBamke, HECaKkaH abopTyC, 3roJIEMEH PU3UK 3a MOTOJOMIKa OPEeMEHOCT M
JPYTH KOMIUTHKAIIMU BO OPEeMEHOCTa, PEpaHo MPEKUHYBAE CO TI0CHE, HEMOXK-
HOCT 3a IpYXame Ha COOJBETHA I'PIIKa HA HOBOPOJICHUYHMIbATA U CIIMIHO.%

KonBennujara 3a enuMuHanuja Ha cute (OpMH Ha JUCKpPUMHHALIM]A BP3
KCHHUTE UM JlaBa OOBpCKa Ha ,, Opoicagume YjleHKU 0 npe3emaam coo08emHu
MepKU 3apaou etuMUHUparee Ha OUCKPUMUHAYUJAMA HA Jicenume 60 obracma
Ha 30pA6CMEEHAmMa 3aWmuma 3a 0d MO4cam, 6p3 OCHO8A HA PAMHONPABHOCMA
Ha JiceHume u maxcume, 0a obezdpedam 00CmanHocm Ha 30pascmeerume yCiyeu,
BKIYUYBAJKU 2U OHUE WO ce 0OHeCY8aam Ha NAAHUPAILEemoO HA CemMejcmeomo.
be3 oeneo na oopedbama na cmas 1 00 060j unen, Opoicagume 4ieHKu Um ooes-
bedysaam coo0eemHu 30paBCMEeHU YCyeUu Ha JHceHume 3a epeme Ha bpemeHoc-
ma, pararemo u 60 nepuooom no pararbemo Ha oememo, co obezbedysarbe Ha
becnaamuu yciyau, kaoe wmo e moa nompeoHo, Kako u cO008emHa UCXPAHA 3d
gpeme Ha bpemenocma u 0oervemo. >’ OJ mepcreKTHBa Ha 0BOj TPYI, KaKO IITO
MPETXOAHO Oelle MOTEHIIMPAHO, JKEHUTE — 36M]jOICTIKU KAaKO 3[JPaBCTBEHU OCHUTY-
PEHUYKH MMaaT MPaBO HA OCHOBHHU 3/IPABCTBEHH YCITYTH.

Koneuno, KonBenmujara craBa moceOCH akIEHT Ha KEHUTE Of pypali-
HUTE CPEIMHU, POTHINYBAjKU JIEKa ,, Opocagume YjileHKU Ke U 3eMam npeosuo
nocebHume npoodremMu co Kou ce coouysa HeHama Ha celo, KaKo U 3HAYajHa-

28 Convention on the Elimination of All Forms of Discrimination against Women, United Nations, 1979, art. 11, para.
2,p. 6.

¥ Tonox0Oara Ha pypaHATE KEHH BO MAKEIOHCKOTO OIIITECTBO, 3IPYyKEHHE 3a pypaieH pa3Boj JlokamHa AKimoHa
['pyna — Arpo Jlunep, ampun 2021.

3% Convention on the Elimination of All Forms of Discrimination against Women, United Nations, 1979, art. 12.
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ma ynoea wmo mada ja uma 60 eKOHOMCKUOmM ONCMAHOK HA CEOEMO CeMejCmeo,
BKIYUYBAJKU ja Hej3uHama paboma 6o cekmopume na CIoOnaHcmeomo 60 Kou He
ce ocmeapysa 00Xo0 U Ke 2u npezemam cume coo08emuu MepKu 3a 0a obezdpedam
00pedbume Ha 08aa KOHBEHYUJA Oa ce NPUMEHY8Aam HA dceHama Ha ceno. 3!

3a cera oBaa KonBeHI1ja mpeTcraByBa eAMHCTBEH MET'yHAPOEH JOTOBOP
3a YOBEKOBHM MpaBa KOj BO paMKH Ha YJIEHOT 14 eKCITUIIMTHO ' HaBeayBa Ipa-
BaTa Ha YKEHATa Ha CeJI0 U CIIeIU(UIHHUTE MTPETU3BHUIIA CO KOU Taa CE€ COOUyBa.

Oco0eHo 3Hauewme BO BpCKa CO KOHKpETKara TeMaThka uma Ommrara
npenopaka 16 (1991) na KomureroT 3a0/1:kx€eH 3a cieneme Ha KonBenmuja-
Ta: ,, Hennamenu scenu pabomnuyu 6o pypannume u ypoanume cemejHu npem-
npujamuja - Co oéaa npenopaxa ce npeoiaea npudbuparbe Ha noOamoyu 3a JHee-
Hume Kou pabomam 60 ceMejHU Npemnpujamuja a Kou 3a moa He ce niameHu u
npesemarbe Ha HeONXOOHU YeKOPU CO KOU Ke ce 2apaHmupa Uchiama, COyujaima
CUCYPHOCT U COYUJANIHA NOMOWL 3a dceHume Kou pabomam 6e3 maxeu beneu-
Yuu 80 Npemnpujamuja 60 CONCMEEHOCM Ha YleH Ha cemejcmeomo .

KonBeHnuujara 3a 3amrura Ha MajunHCTBOTO Ha MelyHapoaHara op-
raHu3alMja Ha TPYIAOT BO YWIEHOT 6 mMponuuIyBa jaeKa:
., 1. Ilapuunu nadomecmoyu ce obe3dedysaam 60 cO2NACHOCH CO HAYUOHATHUME
3AKOHU U NPONUCU UU HA OULO KOJ OpYe HAUUH KOJULMO € 80 CO2IACHOCT CO Ha-
YUOHATHAMA NPAKMUKA, HA JCEHU KOU ce HA OMCYCmeE0 00 paboma HA8eoeHO 60
ynenosume 4 unu 5.%
2. Ilapuunu naoomecmoyu Ke 6udam Ha HUBO Koe € 00BOJIHO 3A HCEHAMA 0a MOJHCEe
0a ce 00paicysa cebecu u Hej3UHOMO deme 60 NPUCMOJHU YCI08U HA 30pasje U cO
co008emeH CMaHoapo Ha Jdcuseerve.
3. Onamy Kaoe wimo, cnoped HAYUOHAIHUOM 3AKOH WU NPAKMUKA, napuy-
HUume HAdOMecmoyu naamenu 3a Omcycmeomo Haseoeno 6o Ynen 4 ce dasu-
Panu Ha npemxoo0nHume 3apadomyeauku, U3HOCOM HA 6aKeUMe HAOOMeCmOouU
Hema 0a dude nOMaIKy 00 08e-mpemunu 00 nPemxoOHume 3apadomyeauKu
Ha Jcenama uiu 3apadomyeauKume Kou ce 3eMeHu npeosud 3a npecmemKa Ha
Hadomecmokom.
4. Onamy kaoe wimo, cnopeo HAYUOHATHUOM 3AKOH WU RPAKMUKA, Ce KOPUC-
mam Opy2u memoou 3a 0a ce 00pedu UCUHAMA HA NAPUYHUOM HAOOMeCHm KOf
ce naaKa 3a omcycmeomo Hageoeno 6o Ynen 4, usnocom na eaxkeume Haoo-
Mecmouu mpeda 0a e cnopedug co RPOCEHHUOM UHOC WMO pe3yimupa 00
npumeHama Ha RPEmMxX0OHUON CIAg.
5. Cekoja Unenxa re ce ocueypa 0eka yciosume 3a 000usarbe Ha NapuiHu Haoo-
Mecmoyu mModxcam 0a dbudam UCnoIHemu 00 CMpPAHA HA 20]1eMO MHO3UHCIEO HA
Jrcenu 3a kou eadicu osaa Konsenyuja.
6. Koza sicenama ne 2u ucnonunyea yciogume 3a 000ugare Ha napuyer Haoo-
Mecm cnopeod HaAWUOHATHUME 3AKOHU U RPORUCU WU HA KO OU10 Opy2 HAYUH
60 CO2NNACHOCH CO HAUUOHAIHAMA NPAKMUKA, maa Ke uma npaso Ha coooge-
men naoomecm 00 ponoosume 3a COUUjanHa NOMOWL, 60 3A8UCHOCHL 00 NPO-

31 Convention on the Elimination of All Forms of Discrimination against Women, United Nations, 1979, art. 14, para. 1.
32 Maternity Protection Convention, International Labour Organization, 2000, art. 4, art. 5.
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eéepKama Ha mamepujainama cocmojoa Koja e nompeoHa 3a 0aeare Ha MAKea
nomout.

7. Meouyuncku naoomecmoyu ke buoam obezbedeHu 3a jHeeHama u Hej3uHomo
oeme 80 CO2NLACHOCH CO HAYUOHATHUME 3AKOHU U NPONUCU UL HA KO] OUNO Opye
HA4UH 80 CO2NACHOCM CO HAYUOHAIHAMA Npakmuka. Meouyurckume Haoomec-
Moyu 8KIy4y8aam Heea 3a 8peme Ha NPEeHamaIHuom nepuoo, pararbemo u nocm-
HAmManiHuom nepuoo, Kako u XoCnumaniusayuja koea e NompeoHo.

8. Co yen oa ce 3aumumu no3uyujama Ha dceHume 80 NA3apom Ha mpyo, Haoo-
Mecmoyume 3a OMCyCmeomo HagedeHu 8o uienogume 4 u 5, ce obezbedysaam
NpeKy 3a00JHCUMETHO COYUJATHO OCUSYPYBalbe UMl Ja8HU (hOHO08U, Ul HA HA-
YUH YMBpPOEeH CO HAYUOHATHUOM 3aKOH U NPAKMUKA... "

Oco0eHO Ba)KHU 3a MJIATEHOTO MOPOJMIHO OTCYCTBO HA jKEHATa 3eMjo-
nenka ce ctaBoBute 3 U 4 on wieHoT 6 Ha KoHBeHIMjara, Kou 3a cera BO HaIMo-
HaJICH KOHTEKCT He Ce COOABETHO pa3zpaboreru. On npyra cTpaHa, HICTUTE MOXKAT
Jla ¥ TIOCITy’>KaT Ha JprkaBaTa Kako HACOKH 3a €BEHTYaITHO MPHUCIIOCOOyBame Ha
BHATpEIIHATa peryjaarusa U npaktuka co Konsenuujara.

Bo Hacoka Ha cTaBoT 6, BaXKHO € /1a € HallOMEHE HAI[MOHAIHUOT aHTaX-
MaH Ha Bnangara na PemyOnmka CeBepHa Makenonnja 1 MUHHCTEPCTBOTO 3a
3eMjOJIeICTBO, IIIyMapCTBO M BOJOCTOMAHCTBO 3a JOHecyBame Ha [Iporpama 3a
MOZJTPIIIKA 32 COIMjaliHa CUTYPHOCT Ha JKEHUTE KOW BPILIAT 3€MjOfeIICKa JISJHOCT
3a 2023 roxuna.** [Ipeky oBaa mporpama ce peaausupa Mepka 3a (huHaHCHCKa
MOJJIPIIIKA Ha KEHUTE KO BPILAT 3eMjojielIcKa JeJHOCT U UMaaT CTaTyC Ha OCUTY-
PEHHK — MHANBHIyaJIeH 36MjOJIeNIell, COTNIACHO 3aKOHOT 3a 3/IPAaBCTBEHO OCUTYPY-
Bame. [Iporpamara mpenBuayBa KOPHCTEHE HA HAJOMECTOK 332 MajudHCTBO 32
BpEME Ha CITPEYCHOCT 32 BPIICHE Ha 3eMjOJIEIICKATa JISJHOCT TIOPaIu parame, Koe
MPaBo He € or(aTeHo co MPOIMCUTE 3a IIATEHO MOPOIFITHO OTCYCTBO 0] 00IacTa
Ha pabotHuTe ogHOocH. [Toarajku oz Toa ieka MpaBoOTO Ha MJIaTEHO MOPOAUIHO OT-
CYCTBO € OCHOBHO YOBEKOBO IpaBo, Koe Tpeba /1a Oujie mpeaMeT Ha 3aKOHCKa pe-
rynaiyja, BaKBara rnporpaMa He € IepMaHeHTHO U OAPXKIIMBO pemienue. Ha gonr
POK, HCTaTa He OBO3MOXKYBA €THAKOB TPETMaH, OWIEjKU 3€MjOJeIKUTE TTIOBTOPHO
OCTaHyBaaT HaJIBOP OJ CUCTEMOT Ha 3JI[PaBCTBEHOTO OCUTypyBame. [Iporpamara
€ BPEeMEHCKHU 1 (PMHAHCHCKH OrpaHUYEHA, CO IIITO CE MPOJI0JDKYBa HEU3BECHOCTA
BO OCTBapyBameTO HA TUIATCHOTO IMOPOAMIHO OTCYCTBO Kaj KECHUTE 3EMjOICIKA
Y MOTEHIM]aJIHO CO3/laBa MpaBHAa HECUTYpPHOCT. [lypHu ¥ BO XUIOTETUYKH CIIy4a],
Kora MpaBoTO OW OWIIO MOKPHEHO CO HaBeleHaTa Mporpama, 3aKOHOT 3a 3[paB-
CTBEHOTO OCHUTYPYBam€ MOBTOPHO OU MPOIyIHpa JUCKPUMUHAIH]A.

CornacHo nax AMPeKTUBHUTE 32 eTHAKBOCT HA EY u 1upekTuBara 3a maj-
YHHCTBO, HA CAMOBPAOOTEHHTE JIUIIA, BKITyYUTEITHO U 3€MjOJICITKUTE U TTAPTHEPHUTE
Ha cCaMOBpPaOOTEHUTE JIUIIA MOpa JIa UM CE rapaHTUpa MPABOTO Ha IUIATCHO TIOPOIHII-
HO OTCYCTBO U JIPYTH TIPaBa OJ1 COIHjAITHO, 3PABCTBECHO U IIEH3UCKO OCUTYPYBambhE.

Kako u3Bop Ha MEKOTO MpaBo, BO 0Baa CMHUCJA, BAXKHO € J1a C€ CIIOMEHE
Pezosrynujara 1806 (2011) na Coopanuero Ha CoBer Ha EBpona, koja npet-
CTaByBa MU3BOP KOHKPETHO NTOCBETEH HA JKEHUTE OJ] PypaliHu cpeauHu. JKeHuTe ce

3 (,,Ciyx0en BecHuk Ha PCM“ 6p. 31/2023)
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KapaKTepu3upaar Kako JIBUKEUKA CUJIa BO OJPXKYBambe, 3a4yBYBambe U Pa3Boj Ha
pypajHUTE TI0/Ipyja, KaKo BO KYJATYpHA, Taka M BO €KOHOMCKa cMucia. Tue mpet-
CTaByBaaT 3HaeuaeH Jies off pabOTHATa CHJIa BO 36MjOJICJICTBOTO U IO MOJPIKYBaaT
Pa3BOjOT HA PYPATHUTE CPEAMHHU BO YCJIOBH Ha Jernonyiainyja. Bo pezomymujara
Ce HamIacyBa JieKa 3apajid YCIOBUTE KOW MPEOBIIAyBaaT BO PyPATHUTE CPEIIH-
HU, KaKo IIITO CE€ CHPOMAIITH]jaTa, Jiomara HHPPACTPyKTypa, HEBpaOOTEHOCTA,
HEIOCTaTOKOT Ha OCHOBHH 3/IpaBCTBEHHU U 0OPA30BHU YCIIYTH, )KEHUTE OJl pypaJl-
HUTE CPEMHU CE COOUYBaaT CO TOJIEMH MPEIU3BUIIM BO OCTBApyBambe Ha POIOBa
PaMHOTIPAaBHOCT U OCTBapyBame Ha CBOMTE NpaBa. Ce KOHCTAaTUpa JAeKa 3eMjUTe
yieHky Ha CoBeToT Ha EBpomna He ycrieaBaat Ha aJIeKBaTeH HAYMH Ja TH BKITy4aT
POMOBHUTE TIpaliaka BO Pa3BOjOT U CIIPOBEAYBAHETO HAa 3aKOHOJAABHHUTE U CTPa-
TEIIKUTE MEPKU KOU CE OJJHECYyBaaT Ha 3€MjO/ICJICTBOTO U PYPAIHUTE CPEIAUHHU.
KoHKpeTHO, BO OJJTHOC Ha YHaNpeayBame Ha COLUjaTHUTE YCIOBH Ha JKEHUTE O]1
PYPaHUTE CPEIUHH, O APKAaBUTE CC OYCKYBa 1 MPE3CMAT, MElyApyroTo: pas-
BOj Ha ceordarHa mpaBHa paMKa BO (pyHKIMja HA TOJOOPYyBamke HA CTATyCOT Ha
KEHUTE KoM (POPMAITHO HE ce BpaOOTEHM, HO UM TIOMaraatr Ha CBOHUTE CONPY3H
BO paboTrara, OBO3MOXKYBAjKU MM COIMjajiHA CUTYPHOCT, TICH3UH, 3APaBCTBEHA
3alITHTa, TOPOJAMIHO OTCYCTBO W IpaBa KOM TPOM3JIETYBaar Ol MOPOIMIIHO M
MajuYUHCKO OTCYCTBO M Jia 00e30e/1aT mprMeHa Ha HAI[MOHAIHUTE TPOIHCH KOU
ce OJJHEeCyBaar Ha 3/[paBjeTo 1 6e30e1H0CTa; 1a T'U 1oJ00paT yciaoBuTe 3a padbora
Ha XCHUTE M MAKUTE 3eMjOICIIH U Ja 00e30e1aT poI0BO CEH3UTUBEH MPHUCTAIl
BO MPOLIEHKATa Ha PU3UIU U MPEBEHIIMja O 31PaBCTBEHH PU3UIIM U NTOBPEIN Ha
3eM]jOZIeIIUTE, CO MOCEOEH aKIEHT Ha MoyiokOara Ha OpeMEHUTE 3€MjOJENIKU U
3eMjOJICIIKUTE — JOWIKH; JIa C€ YHAIPEIHH JOCTAITHOCTa HA OCHOBHHUTE YCIIOBH
Kako IITO C€ TPaJIMHKY, OCBHOBHM YYWJIMIITA, TPHKA HA CTApH JIMIIA, JIUIA CO
MOTIPEYCHOCT, 3[PABCTBEHH U COIMjaTHH YCIYTH, 32 JIa UM CE OJICCHH Ha KCHUTE
OJI pypaJIHUTE CPEIMHH YCOIIacyBambe Ha paboTara co CEMEjHHUOT JKUBOT. **

4. Ciay4yaj HA CHCTEMCKA IMCKPUMHUHALIM]A

EnnakBoCTa mpeTcTaByBa €/1Ha 0]l OCHOBHUTE BPETHOCTH HA CEKOE JIEMO-

KpaTcKo OMIITECTBO M YHHUBEP3aJIeH MpaBeH W MOpajieH npuHiun. EnakBocTta
noapa3oupa Jeka ceKoe YOBEUKo OuTue ce para cio00AHO U €IHAKBO BO OJHOC
Ha TpaBara, 0e3 pasirKa Ha HETOBUTE KapaKTEPHCTUKH, CIIOCOOHOCTH, 3aHU-
Mame WM aMOMIINHY, HE3aBUCHO JIAJIM € POJICHO BO CEJIO WK rpajl. Bo Taa Hacoka
€ yCTaBHaTa ofipe/10a Koja ce OIHECYBa Ha €HAKBOCTA!
., I paranume na Penybnuxa Maxedonuja ce eonaxeu 8o ciobooume u npasama
He3a8UucHo 00 noiom, pacama, 6ojama Ha KoXcama, HAYUOHAIHOMO U COYUjal-
HOMO NOMEK0, NOTUMUYKOMO U 8EPCKOMO Y8epPy8arbe;, UMOMHAMA U ONUMeC-
senama nonoxcoa. I paranume nped Yemasom u 3axonume ce eonaxeu. *>

U nokpaj Toa, BO MpakTHKara ce CIlydyyBa MPHUIAIHUIIUTE HA OJpeIcHa
OIIITECTBEHA Ipyma Ja OuaaT HeeIHAKBO TPETHPAHU, OMHOCHO Ja Ce TUCKPH-

3 https://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=17985&lang=en
3UYnen 9 ox Yeras Ha Pemy6mika CeBepra MaxenoHnja.
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MUHUPAHH 3apajyl HEKOE HUBHO JIMYHO CBOjCTBO. be3 pas3nuka Ha mpHIOHECOT
KOj ’KCHHUTE OJI pypaTHUTE CPEIUHH TO JaBaaT BO 3€MjOJEIICKOTO MTPOU3BOICTBO
Y TEHEPaJTHO BO 3€MjOJICJICTBOTO, THE U TIOHATAMY CE€ COOUyBaaT CO POIOBA HEeeI-
HaKBOCT M JUCKPUMHUHAIIHM]a, 0COOCHO BO MPHUCTANOT A0 A00para U yCIyTruTe u
OCTBapyBame Ha COLIMjaIHUTE MpaBa Ha eJHAKBa OCHOBA CO JIPYTHTE.

Enen ox MmexaHu3MuTe 3a 3aIITUTA O JUCKPUMHHAIIM]A HA HAIIMOHAIHO
HUBO, KOj € BOCIIOCTaBEH CO 3aKOHOT 3a CIPEUYYyBambe M 3alITHTA OJ] JTUCKPHUMH-
HaIlFja € He3aBUCHUOT JpKaBeH oprad — KoMmucujaTa 3a cipedyBame U 3aliTUTa
O/l TUCKpUMHUHaIuja.>

Komucujata 3a crpedyBame M 3alllTUTAa OJf JUCKpUMHHAIM]A, aHa-
JU3UPAJKU TO MPEIUIETOT Ha MPETXOAHO OmndaTeHuTe 3aKOHW U pPEJeBaHTHH-
Te MelryHapOIHU W3BOPHU HajJe MOCTOCHE Ha WHAMPEKTHA JMCKPUMHUHAIM]a
KOja TpOM3JeryBa Off 3aKOHOT 3a 3JIPaBCTBEHOTO OCUTYPYBaWke KOH WHJIHMBH-
JYBaJTHUTE 3€MjOACIIIN/KA — 3aJ0JDKUTEITHU 3JIPABCTBEHH OCUTYPCHHIIN/YKH.

Op1 mo3uTUBHATA 3aKOHCKA PETYJIaTHBA, TOTOYHO 3aKOHOT 3a 3/IPaBCTBCHO-
TO OCHTYPYBame, MPOU3JIETYBA JIeKa 33 I0JDKUTEITHATE OCUTYPECHUIIN/IKU — WHH-
BHJIyQJTHHA 3€M]jOJICIIIIN/KN C€ CTAaBEHW BO HEEHAKBA, TIOHETIOBOJIHA TI0JI0K0a BO
OJTHOC Ha OCTaHATUTE OCUTYPEHULIM, OAHOCHO BpP3 HHUB € M3BPILIEHA MPOIOHKEHA
WHAMPEKTHA WHTEPCEKIUCKA JUCKPUMHUHALIM]jA. 3apaaul KapaKTePUCTHKUTE KOU
Td JIeNaT IBETE PYIIH HA OCHIYPEHHII — CaMOBpaOOTEeHH JINIIA ¥ UHIVBUIYaTHU
3eM]jOZIETIIIH, TTOKPaj OCTaHATUTE OCUTYPEHUIIN, 0COOCHO KaKo Komrmaparop Oea 3e-
MeHU camoBpaboTeHure nuia. [loarajku maBHO o/ hakTOT 1eKka caMOBpaOOTEHH-
T€ JIMLA UCTO KaKO U MHJMBUYaTHUTE HE 3€ MPErno3HacHU BO 3aKOHOT 3a paboT-
HUTE OJIHOCH M HE T'M BJIeYaT MpaBara Ha IUIaTeHO MOPOAMIHO OTCYCTBO U ILIaTe-
HO OonemyBame o1 0BOj 3aKoH. Cemnak, 3aKOHOT 3a 3/[paBCTBEHOTO OCHTYpPYyBambe
Ha CaMOBpPAOOTEHHTE JIMIIA KAKO 3aJ0DKUTEIHU OCUTYPEHHUIIM UM OBO3MOXKYBa
IIEJIOCHO OCTBAapyBamke Ha MpaBara o] 3[PaBCTBEHOTO OCUTypyBame. OTTyKa, UH-
JTUBUIYATHUTE 3€MjOJICIIIH/KH KaKO OCHTYPEHUIIH/JYKH TIOTPEOHO € BO IIEJIOCT,
Ha eTHAaKBa OCHOBA J]a T OCTBApyBaaT IpaBaTa OJl 3IPaBCTBEHOTO OCUTYPYBabe
(3ApaBCTBEHUTE YCIIYTH U TAPUYHUTE HAJOMECTOIIN).

OgBa npousiieryBa oa Muciieweto 08-119/3 ox 03.03.2023 na Komucujara
3a CIIpeuyBame U 3alliTUTa Of TMCKpUMHUHAIM]a, BO Koe KoMmucujata yTBpayBa
WHIUPEKTHA, MPOJOHKeHA, MHTEPCEKIIMCKA TUCKPUMUHAIM]A BP3 WUHIUBUAYa-
HUTE 3€MjOCIIKH — OCUTYPEHUYKH, BP3 OCHOBA Ha IIOJI, POJ, JIMYEH CTaTyC U
MIPUITATHOCT HAa MapTHHAIM3UPaHa IpyIa BO OCTBAPyBamkEe HAa IPABOTO O 001ac-
Ta Ha 37[PaBCTBEHOTO OCHTYPYBam€ — IMPABO HA HAJOMECTOK Ha IUIaTa 3a Bpeme
Ha OTCYCTBO O] paboTa mopaau OpeMEeHOCT, parame U MajuYHHCTBO.

NunuBuayanHuTe 3eMjoIeNIKH — 3a0JDKUTEHU 3IPAaBCTBEHH OCHUType-
HUYKHU BP3 OCHOBA HAa MHTEPCEKIIUCKU MMOBP3aHU OCHOBH: TIOJI, POJI, TUYEH CTATYC
(3€MjOJIENIKH CO MOTEKIIO OJ PypPaTHH CPEIUHH) U TPUTIATHOCT HA MAPTHHAIIU3U-
paHa rpymna ce cTaBeHH BO ITOHETIOBOJIHA MMOJI0kK0a BO OHOC Ha JIPYTHTE 37paB-
CTBEHH OCHUTYPEHUYIKH KOH BO IIEJIOCT TM OCTBAPYBaar mpasata o 37JpaBCTBEHOTO
ocurypyBame. Ce paboTH 3a Mpo10JDKEeHa JUCKPUMUHAIIH]a KAKO ITOTEXKOK OOJIHK,

3¢ 3aKoH 3a CrpedyBarbe U 3amTuTa o auckpumunaimja (,Ciyx0en BecHuk Ha PCM* 6p. 258/2020).
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OJI MPUYMHA IITO UCTATa € BPIICHA BO KOHTUHYUTET, HEMPEKUHATO, BO JIOJT Bpe-
MEHCKH MIEPHUOJT BP3 AUCKPUMHHATOPCKH OCHOBU KOH KOHKPETHATAa IrpyTia Ha JINIIA.
Opn oBrie mpou3ieryBa Jieka € HCIOJHEeTa 3aKOHCKaTa Je(hMHUIMja 3a MPOoAoJIKe-
HA UHIMPEKTHA JMCKPHUMHHAIMja BP3 MHTEPCEKUMCKH MOBP3aHU OCHOBH,
COMJIACHO WJIeH 6, wieH §, cTaB 2 ¥ wieH 13 oa 3akOHOT 3a CIpeuyBame U 3alITH-
Ta Of IUCKPUMUHAIIH]A.

JucKpUMHUHALMja, COTNAacCHO wieH 6 o 3aKOHOT 3a CHpedyBame U
3alITUTa OfI AUCKPUMHHALIN]A ,,e CeKoe pa3luKysarse, UCKIYUYearve, 02paHuyy-
sarve Ul 0a8arbe NPEEHCMeE0 WMo ce 3aCHO8A HA OUCKPUMUHAMOPCKA OCHO8A,
CO cmopyearve Ul HeCmopyearve, Wmo umMaam 3a yei Uiy pe3yimam cnpedy-
8arve, 02paHU1y8arbe, NPUHABAIbE, YHCUBATbE UL OCMBAPY8arse HA Npasama u
cnobooume Ha 00pedeHo auye Uil epyna Ha eOHakea ocHosa co opyeu. Osa eu
onghara cume gopmu Ha OUCKPUMUHAYUJA BKIYUUMETHO U OHEBO3MOICYBAFE HA
C0008EMHO NPUCNOCO0Y8AIbE U OHEBOZMONCYBAE HA NPUCTANHOCT U OOCMAN-
Hocm Ha ungpacmpykmypama, doopama u ycayeume .’ UieHoT 8, co CTaBOT
2 OJl UICTUOT 3aKOH MPOIHUIIYBA JI€KA ,,UHOUPEKMHA OUCKPUMUHAUUJA NOCMOU
KO2a NpeKy HABUOYM HeYympaiHu NPONuUcu, 00peddu, Kpumepuymu, npocpamu
U NPAKmMuKU, ce cmaea Hekoe juye Uil 2pyna 60 NOHeno8oIHA NON0KHCOA 8D3
OUCKPUMUHAMOPCKA OCHOBA 80 Cnopedba co opyeu auyd uiu epyna auyd, oc-
8eH Ko2a npousiezysa 00 J1ecUmuMHa yel, a cpeocmseama 3a NOCMuzHy8arbe Ha
maa yen ce nPONOPYUOHATHU, OOHOCHO ce coo08emHu u Heonxoonu **.** Kako mo-
TeKH 00JIMIM HA TMCKPUMHUHALMJA, YWICHOT 13 01 3aKOHOT I'M Mpeno3HaBa
MoBeKeKpaTHaTa AUCKPUMHUHAIM]a, UHTEPCEKIIUCKATa JTUCKPUMHHAIIN]A, TIOBTO-
peHata u mpojoJDKeHara AucKkpuMuHanudja.’ IpomoskeHa THCKPUMHHALM]A
BO CMUCJIa Ha OBOj 3aKOH € JUCKPUMHHAIIM]jA [ITO € BPIICHA BP3 €HO JUIIE WU
rpyra HemPEeKUHATO, BO MOJIOT BPEMEHCKH MEPHO]T, BP3 JTUCKPHUMHHATOPCKU OC-
HoBH.”’ Jlofieka mak, MHTePCEeKIUCKA TUCKPUMHHALMjAa BO CMKC/IA Ha OBOj 3a-
KOH € CeKoja JUCKPUMHUHAIIM]a BP3 JIBE WU IMOBEKE JUCKPUMUHATOPCKH OCHOBH
IITO CE HCTOBPEMEHO U HEPA3/IeTHO MOBpP3aHH.*!

On napyra cTpaHa, cCo H30CTaByBamk¢ Ha HHIWBUTyaTHUTE 3€MjOACTIN/ KU
- 3MPAaBCTBEHH OCHUTYPEHUIIU O] IPABOTO HA HAJIOMECTOK 3a BpeMe Ha IIpUBpEMe-
Ha CIIPEUEHOCT 3a BPIICH-E Ha 3eM]jOIeJICKaTa JIejHOCT mopaau O0JIeCT U TIOBPE/a,
3aKOHOT 3a 37JPaBCTBEHOTO OCUTYPYBAkE T'H CTaBa BO MIOHETIOBOJIHA TIOJI0XKOA BO
OJTHOC Ha JIPYTUTE 3IPAaBCTBEHU OCUTYPECHHUIIA KOM TH OCTBAPYBaaT OBHE IpaBa O]
3PaBCTBEHOTO OcUrypyBame. O] 0B/ie MPOU3NIETyBa HHAUPEKTHA, POA0JIKe-
HA M MHTEePCEKNNCKA TUCKPUMHUHANM]A KOH HHIWBUYaTHUTE 36M]jOAEIIN/ KU
— 3J[PaBCTBEHH OCUTYPEHHUIIM Bp3 OCHOBA HA HUBHUOT JIMYEH CTATYC (3€MjOeINIIN
CO TIOTEKJIO O] PYPATHH CPEUHH) U MPUMATHOCT Ha MapTHHAIM3UpAHA TPpyTa BO
OCTBapyBamb€ Ha MpaBara Oj 3PaBCTBEHOTO OCUTYPYBambe.*

3"Unen 6 071 3aKOHOT 3 CIPEUyBakbE H 3AIUTHTA O AUCKPUMHIHALA]A.

3 Yen 8, cTas 2 0f1 3aKOHOT 3a CIIPEUyBakbe U 3aIITHTA OJ JUCKPUMUHALIH]A.

¥ UYnen 13 o1 3aKOHOT 3a CIIpeYyBambe M 3aIITHTA OJf MCKPUMUHALIH]A.

“Ynen 4, cras 1, Touka 12 o 3aKOHOT 3a CIPEUyBALE U 3AMITHTA O TUCKPUMHHALIH]A.

“'ren 4, cras 1, Touka 13 01 3aKOHOT 3a CMpEUyBabe U 3aLITHTA Off TMCKPUMHUHALLH]A.

2 Mucneme 6p. 08-119/3 o 03.03.2023 Ha Komucujara 3a cripedyBambe 1 3a1ITHTa OJf IMCKPUMHUHALIH]A.
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On mucnemero Ha KoMucujara 3a cripedyBame U 3aITUTa O] TUCKPUMU-
HaIlja MPOM3JIEeTyBa JieKa 3aKOHOT 3a 3/JpaBCTBEHOTO OCUTYPYBambe, Kako HaBU-
JIyM HEyTpaJieH IPOIKC, CO UCKIyuyBamke Ha MHAUBUAYAIHUTE 3€MJOJIEIIH O]
IIpaBaTa Ha MapUYHU HAJOMECTOLM KOM IPOM3JIEryBaar ol 3/{paBCTBEHOTO OCH-
rypyBame®, mpoaynupa IUCKpUMHHAIMja KOH KOHKPETHATa Irpyra OCUTYpPEeHH-
1. Kako HauMH Ha oTCcTpaHyBame Ha HeelHakBocTa, Komucujata My npernopaya
Ha HAJISKHUOT OpraH — MUHHUCTEPCTBOTO 3a 3ApaBcTBO Ha Pemybnuka Cesep-
Ha MakeJZioHHja /1a MHUIMPA COOJBETHU M3MEHH M JIOTIOJIHYBamka Ha 3aKOHOT 3a
3IPaBCTBEHOTO OCUTYpPYBambE.

3akiy4yHH corjieyBama

On noceralmiHuTe aKTUBHOCTH HA HAJJIC)KHUTE OPTaHU CE 3aKITy4yyBa JeKa
MOCTOH JIUJIEeMa, OJJHOCHO HEYCOIJIAaCEHU CTaBOBHU OKoJy: Jlamu oBue mpasa mpo-
M3JIeTyBaaT W MOpa Ja HajlaT CBOja OCHOBA BO 3aKOHOT 3a PaOOTHHUTE OAHOCH,
3a TIOHaTaMy 3aKOHOT 3a 3PaBCTBEHOTO OCHTYPYBam€ Jla TM YTBPIH CaMO Ha-
noMecronure. JJoKoJKy oBa TBpJEHE c€ 3eMe KaKO TOYHO, TOTalll Ce OCTaByBa
[JIaBHOTO Mpallamke — KaKo KaTeropujara caMoBpaOOTEHO JIUIIE KaKo 3[PaBCTBEH
OCHUT'YPEHUK I'M OCTBapyBa OBHE TpaBa?

Jlypu 1 BO mpakcaTra perucTpUpaHUuTe UHIUBHIYyaTHH 3€MjOIEIIHN J]a TH
OCTBapyBaar IpaBaTa OJ1 3paBCTBEHOTO OCHTYPYBab€ BO LEJIOCT, CIIOPE apry-
MEHTalujaTa Ha Ha/UIKHUTE OPTaHHd KaKo ,,MaTUYHU OPTaHM" 3a MMILICMEHTa-
[IMja Ha TIPOITMCUTE KOU ja peryaupaar AejHOCTa U COIH]jaTHOTO OCUTYPYBambe Ha
OBHE JIUI[A, TOBTOPHO MOCTOM JIETUCIATUBHO MCKIIyUyBambe - HHAUPEKTHA JIHC-
KpUMUHAIMja, 3aT0a IIITO BO MpaKca BCYIIHOCT Ke T'M OCTBapyBaaT MpaBaTa Kako
camMOoBpa0OTEHO JIUIIE, a CEMakK Ce MOeTUHEYHO MPEBUIEHH BO 3aKOHOT 32 3/IpaB-
CTBEHOTO OCUTYpPYBambe KaKo 33JJOJDKUTEITHN OCUTYPEHUIIH, @ UCKIIy4YeHH BO Ol
HOC Ha IIEJIOCHO OCTBAapyBame¢ HA MpaBaTa KOU MPOM3IIETYBaaT 07 OBOj 3aKOH.

HezaBucHO o Toa nany WHIWBHUIyaTHUTE 3€MjOICIIA BO TpaKcara Ha-
oraaT HAuYMH MMOCPEIHO J]a T OCTBApaT OBUE MpaBa, OCTaHyBa (DaKTOT Jeka 3aKo-
HOT 3a 3[IpaBCTBEHOTO OCUTYpPYBabE MPOAyIHpa HEETHAKOB TPETMAaH.

CamoBpabotenuTe (mpaBara ' ocTBapyBaar, Ho He cropen 3PO), nos-
TOPHO CIIOpeJl TOpeHaBeeHaTa apryMeHTalnja, OMHOCHO THE UMaar ,,[uiata‘, a
WHIVUBUIYATTHUTE 3€M]jOICIIIIH ,,IIPUXO]T O] BPILICHE Ha 3€MjoJIeNicKaTa JejHOCT .
OTTtyKa, mamy caMo TEPMHUHOT € OCHOBATa 32 HEEHAKOB TPETMAaH IOMery JIBe-
TE€ KaTeropuu OCUTYPEHUIH. JJOKONKY € Taka, TAKBHOT HEEHAKOB TPETMAaH HE €
ornpaBjaH, OuJejku HE IOCTOM CYIITHUHCKA pa3jifKa, U BO €IHHOT U BO JIPYTHOT
Clly4aj cTaHyBa 300p 3a — CO T€HEpPUYKU TOUM ,,3apaboTKa’, Kako MPUXOJ Of
OCTBapeH TPY/.

BripoueM kako MITO € W MPETXOAHO HABEJCHO, ,,lIIaTraTa” Kako €KBHBa-
JICHIIMja Ha TPYAOT HE € OCHOBHIIA M Kaj JBETE KaTerOpPUM Ha JIMIA, OJHOCHO
HOPMATHUBHO OBHE JIBE KaT€TOPWHU Ha JIMIIA, C€ PA3JIMKyBaaT OJ JIMIaTa KOU Ce

#IIpaBo Ha HATOMECTOK Ha ITaTa 3a BPeMe Ha MPHBPEMEHa CIIPEIEHOCT 3a paboTa mopam 60IECT 1 MOBPea 1 MpaBo
Ha HaJJOMECTOK Ha T7IaTa 3a BpeMe Ha OTCYCTBO 0ff paboTa mopaau OpeMeHOCT, parame U MajulHCTBO.
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OCHUTYPEHHIIM TI0 OCHOB Ha paboTeH ogHoc. Cemak, JiernciaTuBara mpeaBULy-
Ba TpaBa OJ1 3[PaBCTBEHO OCUTypYyBambe KOMIUIEMEHTAPHH Ha MpaBa of] paboTeH
OJTHOC, UCKJIYYMBO 3a CaMOBpaOOTEHUTE JIMLA BO OJHOC Ha WHAMBHIYaJHUTE
3eM]jOJISIIIIH.

OcTtaHyBa OTBOPEHO MpALIAKETO, 32 KO€ HAJIC)KHUTE OpraHu Tpeba na
nanar oarosop: /lanu e morpedHa moceOHa peryJanuja Ha KATErOpujaTa MH-
AUBHUAYAJIEH 3eMjo/iesiell, BO CMHCJIa HA HUBHO Npeno3HaBame Bo 3PO; mo-
ce0Ha peryJjanyja Ha OBHe NPaBa BO 3aKOHOT 3a BpIIEeHe HA 3eMjole/IcCKa
AEjHOCT WJIM € I0BOJHO 3aKOHOT 3a 3IpABCTBEHOTO OCUTYpPyBame 1a 0BO3-
MO’KH €JHAKOB TPEeTMAaH Ha ocurypenuuure. Mim moxedn HOB 3aK0H 01 00-
JIacTa HA TPYAOT €O KOj HAKO BO OKYOT Ke 10 UMa PaGOTHUOT OJHOC, CeNaK
COO0/IBETHO /12 NMPeABUAM H /12 I'0 NPOIIKPHU orncerot Ha noumu. I[lpuroa ne-
(puHMpajKy MOONIIKMPHO MOUM HA padoTa M HA pa0OTHUK M HA TO] HAYHH Ke
ondaru noBeKke KATeropuy Ha JHUIA TECHO MOBP3aHM CO CBETOT HA padorara
U CJIE/ICTBEHO Pa3jIM4HM (popMH HA paboTa, OJHOCHO ceT Ha NMpasa oj pado-
TeH OJHOC KO OH ce MpeJieBajie BO ONCEroT HA MpaBa HA APYI'M KaTeropuu
Ha padOTHUIIM WK (popMHU HA padoTa.
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Abstract

Farmers in North Macedonia are not included in the narrow definition of a worker in
the Labor Law. Although their labor is the primary source of their income and they are
often in a situation of subordinate relationship, just like the workers who are covered
by the labor legislation, they still cannot exercise certain rights from an employment
relationship on an equal basis with others. The paper will try to analyze the national
legal framework regarding the systemic position of individual farmers in relation to
other workers and offer a systemic solution for their equal treatment. In addition, the
paper will analyze specific cases from the work of the Commission for Prevention
and Protection against Discrimination of established systemic discrimination against
individual farmers and the proposed solutions to eliminate it.
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IIPABHUTE ACIIEKTH U IIPE/TU3BUHIIHTE IIPH
BOBE/IYBAHKE HA HECTAH/IAPIHH ®OPMH HA
BPABOTYBAIBE/PABOTHO AHIA’KHPABE
BO PEIIYB/IHKA CEBEPHA MAKE/IOHHJA

Ancmpakm

Tlompebama 00 606edysarbemo Ha HeCMaHOAPOHU Gopmu HA 8pAbOmMYsare, 0OHOCHO
HO8U hopmu Ha pabomHo anzaxcuparve 60 PCM e mema xoja cmamnyea ce noakmyenua
nocinednume 2oounu. Hpuuunume ce paznuunu, mpeHysajku 00 nompedoume Ha pabomo-
dasauume u pabomuuyume 3a no2oiemMa QreKCUOUTHOCM 60 HAYUHOM HA 00208APAILE
U HAYUHOM HA U36PULYBATbE HA 002080peHama paboma, 60e0HO 3eMajKu 2u npeosuo
HOo8UmMe MpeHO08U HA NA3APOM HA MPYOOm, MEXHON02UU, OUSUMATUIAYUJAMA U HAYU-
HOM U MOJICHOCTUME 3 OP2AHUSUPATIbe HA PAOOMHUOM Npoyec, cneyupurume Kou ce
Kapakmepucmuynu 3a onpeoeienu 0ejHocmu, uckycmeama u npeouzsuyume 00 KO-
BUJ] nanoemujama u cn. Ona wmo 20 Kapaxmepusupa 0CNOCMABEHUON CUCTIEM GO
PCM (npasnama pamka xoja ja oasa 3P0 u cucmemom Ha coyujanto ocueypysarve) e
HEPACKUHIUBAMA 8PCKA NoMery ,,epabomyearbemo”, ,,002060pom 3a spabomysarve”’” u
., ipujasama 60 3a001HCUMenHo coyujarno ocucypysarve”. Iloarajiu 00 eaxa nocmasge-
HUOM cucmeM, ce nOCMagyea npawiarbeno 3a nompeoama 00 808e0y8are Ha Opyeu Gu-
008U HA 002080PU/HOBU POPMU HA PAOOTNHO AH2AANCUPAFLE UTU 806€0)8ATbE HA HeCHAH-
0apoOHOCm 80 ONPeOeleHU ACNeKMU Ha padOMHUOM 0OHOC/002060POM 3a 8PAOOMYEAE
u npeoussuyume 00 UCMOMO.

Knyunu 360poeu: cmanoaponu gopmu na epabomysarse, HeCmaHoapoHu Gopmu Ha
spabomysarve, 002060p 3a 6pabomysarbe, Opyeu 002060pu, 8padOMysarse, PabOMHO aH-
eadcuparve, (hrekcuOUIHOCM, HeCIMAHOAPOHOCH 80 PAMKU HA PAOOMHUOM OOHOC.
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@pocuna Benkoscka-Ilemkoscka, IIpasnume acnexmu u npedussuyume npu 606e0ysatroe
Ha HecmMaHoapoHu opmu Ha epabomyearve/pabomHo aneaxcupare 60 Penybnuxa Cesepra Makedonuja

Bosen

[Moumor ,,Hectannapaau ¢opmu” Ha BpabOTyBame MM pPabOTHO aHTa-
KHpame, J00MBa ce MOBeKe 3HaueHhe U BHUMAHME BUAHO MPEKY C€ MOYECTUTE
JTUCKYyCHH Ha OBaa TeMa, KaKo U MPEKy pa3MUCIIyBamara U mpeaio3ure 3a (op-
MajHO ypenyBambe Ha BaKBUTE HECTAHIAPIHU (OpMH Ha paOOTHO aHTAXKUPAHE
BO paMKHU Ha MOCTOjHATa WM HOBA 3aKOHCKA PerysaTuBa.

[Ipu neduHUpame HA TOUMUTE ,,CTAHAAPIHN W ,,HECTaHIapAHU (op-
MU Ha BpaOOTyBame C€ KOPUCTAT Pa3jIMYHU METOAOJIOIMH U KaTeropusalui, a
3eMajKy TH BO MIPEIBHUJI PA3IMIHHA KaPAKTEPUCTUKH KOH MPHIOHECYBaaT 3a HeC-
TaHIAAPAHOCT Ha paOOTHHOT OHOC/PabOTHHOT aHTaXKMaH (BPEMEHUOT W/WITH T10-
BPEMEHHUOT KapaKkTep BO OTpedara 1 U3BPIIYBAKETO HA pabOTHTE, TIEPHOANYCH/
CE30HCKHU KapakTep Ha paborara, paboTa co moman o0eM Ha paOOTHU YacOBH,
HeeHaKoB 00eM Ha paOOTHM YacOBH BO TEKOT Ha JCHOT/Heenara, HeCTaHAap/-
HOCT BO OJJHOC Ha MECTOTO Ha M3BpILIyBamke Ha PaOOTHHUTE OOBPCKH, HAYMH HA
IJ1akame, 00eM Ha IIakambe U JTaHOIU WTH.).

[Toctoemero Ha HecTaHAapAHU GOPMH HA pabOOTEH aHTa)KMaH MOXKE J1a ce
aHaJIM3Upa U O] ACTIEKT Ha KApaKTEPUCTUKUTE Ha PA3TMUHUTE CUCTEMU KOH CE BOC-
[IOCTaBEHU Ha HUBO Ha JAP:KaBa, MpeJl Ce CUCTEMOT Ha COLIMjaIHO OCUTYpPYBakbE.

On mpyra ctpaHa, HOBUTE TPEHIOBHU, TEXHOJIOTHH, AWTUTAIN3AIM]jaTa,
HAYMHOT U MOXKHOCTHUTE 332 OPTaHU3UPaE Ha paOOTHUOT MpoLec, CenupUKUTE
KOH C€ KapaKTePUCTUIHU 32 OIIPEICIICHH JISJHOCTH KaKo M IPYTH (haKTOpH, BITH]ja-
aT Ha MPOMEHa, MoTpedaTa 1 HAYMHOT Ha aHTAKUPambe padOTHA CHJIa U BOOMILTO
MIPOMEHA BO HAUMHOT, BPEMETO U MECTOTO Ha U3BPIITYBakE HA PAOOTHUTE 3a/1a4H.
Tyxa He Moxe, a Aa He ce crioMHe U Biujanuero og KOBU/I-19 nanaemujara, Bo
KOj TepHoJ, MOpaau HacTaHaTaTa CUTyalldja, Ce MOMECTHja Jied Of ,,CTaHAap/-
HU aCTMeKTH U eIEMEHTH Ha paboTHHOT oAHOC. MckycTBara 3a BpeMeTpaeme Ha
MaHJeMHja BO JeJOT Ha MmoTpebara 3a MOWHAKOB HAUWH Ha U3BPIIYBamke Ha pa-
O0THHUTE 3a/1a4i U OOBPCKU TU UCTAKHAA OTBOPEHUTE U HEPETYIUPAHHU ITpalllamka
BO PaMKH Ha TIOCTOCYKOTO 3aKOHO/IABCTRBO.

O06Bpcka e Ha Jip>kaBaTa, OJHOCHO 3aKOHO/IABEIIOT J1a TU CIIyIIHE Oapamba-
Ta Ha CHTE 3aCE€THATH CTPaHM, HO M JIa BOJHM CMETKa 32 e(heKTUTe, MOCIeAULIUTE
U IIeJMTe KOou Tpeba 1a Ouaar moCTUrHATH CO BOBEAYBamhe Ha HOBH HECTaHAap/I-
HU GOpMU Ha aHTaXMaH. JlypHu U TpeB3eMameTO Ha MO3UTUBHUTE MPAKTUKH U
MIpUMEPH Off IPYTH AP>KABU HE € JIOBOJIHA OCHOBA 32 MPABHO YPEIyBame HA OBUE
HecTangapaau ¢popmu Ha noroBop Bo PCM. Mopa aa ce 3emar Bo mpenBuI Ka-
PaKTEepUCTUKHUTE U CIlydyBamara BO Jp)KaBara, [IpaBHAaTa paMKa, CUCTEMOT Ha
COIIMjaTHO OCUTYpYBame, MOTpeOuTe U Oapamara Ha 3aCETHATUTE CTPAHU HO H
CBECTa, pa3MHUCIIyBambaTa U OJHECYBAETO Ha YUYECHUIIUTE Ha Ma3apoT Ha TPY.
BHUMaTeTHOTO M YMENIHO peryiupame Ha HOBH (JOpMHU Ha pabOTEeH aHTa)XMaH €
noTpeOHO TP ce PU YpeIyBameTo Ha MPAaBHUOT OCHOB U MPaBHATA paMKa, HO
Y BO OIICETOT Ha MpaBa U COOABETHA 3aIITHTA HAa PAOOTHUIUTE aHTAKUPAHU CO
BaKBU HECTaHJAPAHU JOTOBOPH.

Kora 360pyBame 3a BOBeyBame Ha HOBU HeCTaHIapAHU (popMu Ha Bpa-
00TyBame, OJHOCHO padOTHO aHTAKUPamke, Ce TI0CTaByBa MPAIIambEeTo Al CTa-
HyBa 300p 3a moTpeda u 6apame 3a BOBEyBambe Ha IPyTry BUIOBU HA JJOTOBOPH/
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HOBH ()OpMH Ha pabOTHO aHTAKUPAE (PA3IMIHU WU HAABOP 07 paOOTHUOT Of1-
HOC U JIOTOBOPOT 32 BPaOOTYBamk-€) WM BOBEIyBabe HA HECTAHAAPIHOCT BO OII-
peneneH acekTu Ha pabOTHUOT OJHOC/IOTOBOPOT 3@ BpaOOTYBaWkE U MpeIn3-
BUIUTE 01 MicToTo. OBa € KIYYHO | I10jI0BHO Ipaliamke, a OArOBOPOT Ha UCTOTO
Tpeba j1a Ouie OCHOBA 3a MPABHO PEryJUpamke Ha CUTE OCTAHATH aCTIEKTH, KaKo
Y TIPaBEIOT BO KOj Tpeba Ja ce OJIBMBA UCTOTO.

3a notpebuTe Ha 0BOj TPY[, BO Ae(UHUPAHETO U pa3rpaHUIyBambETO M0-
Mery cTaHAapIHU U HecTaHaapAHU (OpMH Ha pabOTEH aHTa)XKMaH TPTHYBaMe O
MOCTaBEHOCTA Ha CUCTEMOT BO HAIIaTa JIpKaBa, IPej Ce CUCTEMOT Ha COLIMjaTHO
OCHUTypyBam€, Kako U MPaBHUOT PEKHUM/paMKa BOCIIOCTABEH MPE] C€ CO 3aKOHOT
3a pabotau onHocu (3PO). Bo Taa cmucna, nox ,,crannapana’ ¢gopma Ha Bpabo-
TyBame Ce ynaryBa Ha ¢opmara — paboTeH OJJHOC, BpaOOTyBame BP3 OCHOBA Ha
JIOTOBOp 3a BpaOOTyBame, a BO KaTeropujara Ha HecTaHAapIHU (HOpMH ce MOoJ-
Be/lyBaar CUTE OCTaHaTH (GOpMHU Ha pabOTEH aHTAXKMaH KOU CE PAa3JIMKyBaaT U ce
HAJBOP O] CTAHJAPTHUOT pabOTEH OJHOC/BpadOTyBamE.

Bo Bpcka co ropeHaBeieHOTO, HE CITy4ajHO BO 3aKOHOIAaBCTBOTO Ha IPYTH
Jp>KaBU ce€ MPaBU JUCTHHKIMja TOMel'y TOUMOT ,,BpadoTyBame/paboTeH ogHoc”
(xako cranmapaHa (opma Ha BpabOTyBame) | ,,pad0TEH aHTaKMaH (Kako Hec-
TaHgapAHa popMu Ha BpaOOTyBame/pabOTHO aHTAKHUPAILE).

1. IlpaBHa pamka

OcHOBEH 3aKOH KOj ja ypeayBa IpaBHaTa paMKa M MPaBHUOT PEXHUM BO
OJTHOC Ha aHTAXKHUPabe Ha pabOTHHUK € 3akoHOT 3a padoTHH oxHocH (3PO). UcTu-
OT, ja ypeayBa mpaBHara (hopMa — BpaboTyBambEeTO/3aCHOBabE Ha pabOTEH OJIHOC
KaKo OCHOBHA U 33I0JDKUTENHA (hopMa MPU aHTaKHUpakEe Ha paOOTHUK, U TOA BP3
OCHOBa Ha JOTOBOP 32 BpaboTyBame. Bo Hekoiky oapendu on 3PO kako 1 BO ipy-
'Yl TOCEOHHM 3aKOHU, ce orndaTeHu U JpyTru GOPMH KOH YIIaTyBaaT Ha PETYIUPAHE
Ha OIpeJIeieH IOTOBOPEH OHOC, KOj BKIIy4dyBa KOMIIOHEHTA Ha U3BPIIYBamkbe HA
orpesesieH paboTeH aHraxxmaHn. Ho cenak, kora ce paOOTH 3a aHTaKUpamke Ha
pabOTHUK, MPUMATOT IO UMa JJOTOBOPOT 3a BpaObOTyBame Bo cMucia Ha 3PO.

1.1. /lozoeop 3a epabomyearse — 3acnoearse padoomen 00HOC

3PO jacHO U HEIBOCMUCIECHO TO AeduHMpa pabOTHHUOT OJHOC, OTHOCHO
BpabOTYyBamkETO KaKo IMIaBHA U OCHOBHA (popma Ha paboTeH aHraxxmad. [IpaBHu-
OT peXuUM BocmocTaBeH npeky 3PO ro orciaukyBaaT TEpMUHOT ,,BpabOTyBame”,
,,JIOTOBOD 3a BpaboTyBame” U ,,ipHjaBa BO 33J0JLKUTEIHO COIMjaTHO OCUTYPY-
Bame’’, KAKO IVIaBHU €JIeMEHTH (Mel'yceOHO 3aBUCHU/YCIOBEHH) 3a BOCIIOCTaBY-
Bamb€, YTBPIYBamkE U MOCTOCHE Ha paboTeH ofHOC. [ OpeHaBeieHUTe TIOMMHU Ce
IJIaBHA KapaKTEePUCTHUKA Ha ,,cTaHaapaHa’ (popMa Ha BpaOOTyBame BO CMHUCIIA HA
CHCTEMOT KOj € BOCIIOCTaBEH BO ApikaBara. [[0CTOCHETO Ha CUTE OBUE €IIEMEH-
TH € 33JI0JDKUTETHO, IYPH U Kaj MOCTOCHETO Ha onpeacsieHn (IeKCUPUITHOCTH
W HecTaHJapAHU GOpMU Ha U3BPIIYBamke/OCTBApyBamke HAa PabOTEH aHTaKMaH
ypenen co 3PO.
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[Topamu ropenaBeneHOTO, BO ,,HECTaHAapAHA ¢opMa” HA paOOTHO aHTa-
KHUpambe MOXKE JIa ce TIOApeNaT CUTe APYTrH MpaBHU (HOPMHU KOU IITO yHaTryBaaT
Ha HEKaKoB paboTeH aHTaKMaH (KOj 3apajy OTCYCTBO Ha €J€H WIN MOBEKe O]
TOpeHaBEICHUTE SIIEMEHTH € ,,HECTaHIapJIeH” BO CIopenda co PeIOBHUOT pado-
TEH OHOC) WJIM JIPYyTH TMPaBHU OCHOBU KOW Jle(hMHHUpaar Bie3/IpujaBa BO CHC-
TEMOT Ha COILMjAJTHO OCHTYpPYBame Ha HAYMH M 00EM pPa3lIMYeH O]l MpHjaBaTa
BO 32/I0JKUTEIIHO COILIMjalTHO OCUTYPYBAa-€ 110 OCHOB BpabOTyBame —BO CMHCIIA
Ha wieH 13 oxg 3PO. Mako moxxeOu BakBOTO JepUHHUpAHE U pa3rpaHUIyBambe
Ha ,,cTaHmapaHa” ¥ ,,HecTaHaapaHa” ¢gopma Ha BpaboTyBame, OTHOCHO pabOTHO
aHTaXXHUPambe € CTPOTO/KPYTO Ae(PUHUPAEE, NCTOTO TO OTCIUKYBA MPAaBHUOT CUC-
TEM BO JIp’KaBara, BO KOj OCHOBOT M 0OBpCKara 3a HCIjlaTa Ha TuiaTa v IpuoHe-
CH OJ1 33/I0JKHTEITHO COLIMjATHO OCUTYPYBahe MOXKE J]a HACTaHAT CaMo 110 OCHOB
MpHjaBa BO 3a/I0JDKUTEIIHO COLIMjATHO OCUTYpPYBambe — [0 OCHOB BpabOTyBame/
paboteH oxHOC.

Bo cMucna Ha CHCTEMOT Ha COLIMjATHO OCHTYPYBamb€, HE C€ MPAaBU pa3-
JMKa BO OIHOC Ha BUJIOT Ha paOOTHHOT OJHOC MPH IITO € ypeAeHa eIMHCTBEHA
MpHUjaBa " BJIe3 BO 33JI0JDKUTEITHO COLMJAIHO OCUTYPYBamkhe, IPEKy peann3aliija
Ha M1 npujaBa npexky AreHiyjara 3a BpadboryBamwe Ha PCM.

3a mocroeme Ha HECTaHJAPJHOCT BO PAMKH Ha paOOTHUOT OJHOC, IPE-
BuzieH co 3PO, Moxe J1a ce 300pu BO OJJHOC BPEMEHUOT/OrpaHUYEH KapakTep Ha
W3BpIIYBamkbe HAa pabOTHHUTE 3a7a4uM (BpaOOTyBame Ha OMpEAEICHO BpeMe), ce-
30HHUTE/TIEPUOUTE BO TEKOT HA rofiMHaTa (CE30HCKO BpabOTyBame), MECTOTO Ha
M3BPIIIYBamke Ha pabOTHUTE 3a7a4u (JIOTOBOP 3a paboTa 011 JoMa), CBOJCTBOTO Ha
paboronaBad ((hU3MUKO JIUIIE KO€ BpaboTyBa KyKHA TOMOITHUYKA), U3BPIIIYBaHbe-
TO Ha pa3IWYHU paOOTHH 3a7a4d BO pa3inueH 00eM (BpaboTyBame Kaj IMOBEKe
paboTomaBayn), JOMOIHUTENHA paboTa Ha/ MOJIHOTO PabOTHO BpeMe (JIOTOTHH-
TesiHo paboreme). Cenak, BO CHTE OBHE ClTyyal CTaHyBa 300p 3a paboTeH OIHOC
— BpaboTyBame —I0TOBOP 32 BpaOOTyBamke U BIIE3 BO 33J0JDKUTEITHO COLMjATHO
ocurypyBame Bo cmucia Ha uieH 13 ox 3PO, a co Toa u ucmiata Ha 1iara u
MIPHUIOHECH.

1.1.1. Ilpunpasnuuxu cmaxc' u npobna paboma*

3PO Bo moce6na ['maBa (I'maBa VI) ro ypemyBa BpIieHheTo MpUITPaBHUYKH
CTaX, BOJIOHTEPCKH CTaX W MpoOHa padora. OHA MITO TH Pa3IKyBa MPHUITPAB-
HUYKOT CTaX U MpoOHaTa paboTa 071 peIOBHOTO BpaOOTyBamke € Toa IITO BO Ip-
BUOT CJIy4aj cTaHyBa 300p 3a MMepHoJl BO KOj JIMLETO CTPYYHO ce 0crocolOyBa 3a
CaMOCTOJHO M3BPIIYBamke HA PAOOTHH OOBPCKH O] OMPEIETICHO pabOTHO MeCTO/
3aHUMame, UM 32 HaBPIIyBamkbEe Ha ONPEICIICH MEPUO/] KOj € YCIIOB 3a MoJlarame
Ha CTPYYEH HMCIHT WIHA 32 CAMOCTOJHO BPIICHE Ha JEJHOCT, BO COINIACHOCT CO

"Unen 56, 3akou 3a pabotru oHocH (,,CiryxOen Bectuk Ha PM” 6p. 62/2005, 106/2008, 161/2008, 114/2009, 130/2009,
50/10, 52/10, 124/10, 47/11, 11/12, 39/12, 13/13, 25/13, 170/13, 187/13, 113/14, 20/15, 33/15, 72/15, 129/15, 27/16 u
120/18 u ,,Cryx0en Becruk Ha PCM” 6p. 110/19, 267/20, 151/21 u 288/21) — B0 MOHATaMONIHKOT TEKCT: 3aKOH 32
paboTHH OTHOCH.

2Ynen 60, 3aK0H 3a pabOTHH OTHOCH.
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noceOeH 3akoH. Jlozeka, mak, kaj mpobHara padora, ce ypeayBa MOKHOCT 3a Of1-
Hanpe] yTBPCH MEPHUOJT BO KOj pAOOTHUKOT U pabOTOAaBAYOT K& MMAaT MOKHOCT
J1a TO MIPOBEPAT/OlIeHAT HCIIOTHYBAKETO HAa paOOTHUTE 33a/1a4l HAa KOHKPETHO pa-
OOTHO MECTO OJ1 CTpaHa Ha AaHTAKUPAHOTO JIUIE KAKO ITPEAYCIIOB 32 HETOBO UTHO
BpaboTyBame (mpoden nepuon). Ho, u Bo aBata ciaydau ce ynaryBa Ha JJOTOBOD
3a BpabOTyBame Kako IpaBHa (pOpMa 3a aHTKUPAHE HA JIUIETO.

1.1.2. IIpuspemenu epabomysarsa

Naxo ce pabotu 3a pemoBeH paboTEeH OJHOC BP3 OCHOBA HA JIOTOBOP 34
BpabOTyBame, Cernak nuMa onpeneNeHn creudukn kKaj BpaboTyBameTo Ha pa-
OOTHUIIM TPEKy MpPUBATHU areHIUH (TIPUBPEMEHO BPaOOTYBame) YPEAEHO CO
noceOeH 3aKOH — 3aKOHOT 3a TPUBATHH areHIWU 3a BpaboryBame’. McroTo BO
OJIHOC Ha OCHOBOT/MPUYMHATA, OTPAHUUEHHOT MIEPUOJI, CKITy4yBakhe JJOTOBOP CO
MpUBaTHATa areHIMja, ra OTCTallyBamke Kaj Apyr padorogaBad utH. OHA 1ITO €
nocnenuuIHO 3a TOPEHABEICHUOT 3aKOH € IIITO CO UCTHOT ce AeduHupa ,,Kpat-
KOTpajHO BpaboTyBame” Kako BpabOTyBame BP3 OCHOBA HA JIOTOBOP 32 BPabOTy-
Bamkbe Ha MPUBPEMEH arcHIMCKU pabOTHHK O] CTpaHa Ha MpHUBATHAaTa arcHIM]ja
3a BpabOTyBame, 3a BpeMeTpacwmhe HajMHOry 10 90 paboTHHM Yaca BO TEKOT Ha
MECeIO0T, K0j TepMHH He ce criomHyBa Bo 3PO. Bo cekoj cinyuaj ce kKopucTH U
MIPUMEHYBa UCTHOT cucTeM Ha M1 mpujaBa mpeky ATeHImjara 3a BpaboTyBame.

1.1.3. H36puysare nHa dononnumentu/opyeu pabomHu 3a0aqu

[TpocTop 3a AKMCKycHja OTBOpPAa KOPUCTCHETO HA TEPMUHOT M OCHOBOT 32
,,U38PULYBAIbE HA OONOIHUMETHU/OpYeU pabomHu 3a0ayu’ KOU C€ HAJBOP O] OIl-
MCOT Ha pabOTHOTO MECTO Ha Koe € BpaboTeH/paboTu paboTHuKOT. HejacHara u
pa3nuyHa IpUMEHa Ha 0BOj OCHOB BO TpaKca, MPeAn3BUKYBa HECTAHIAPAHOCT BO
W3BPIIYBAKHETO HA PEIOBHUOT PaOOTeH OJHOC. TakBU ce MPUMEPUTE KOTa OBOj
OCHOB C€ KOPHUCTH KaKO 3aMEHa Ha HHCTUTYTOT PaclopelyBambe, YHAIPEIyBambe
Kako ¥ 3a 3aJ10JDKYBame¢/OBIACTyBalke CO JIPYro pabOTHO MECTO, IITO He Tpeba
na 6ue ciyyaj.

1.2. /lpyau 0ozo6opu

Kora ce criomHyBaar Jpyru JOTOBOPH, C€ yIaTyBa Ha JJOTOBOPH KOH C€
pa3IUYHU U HAaJIBOP OJ1 IOTOBOPOT 3a BPabOTyBamke OJJHOCHO PaOOTHHOT OJHOC.
Oma 1ITO 'Y U3/1BOjyBa CUTE OBHE IPyTU (POPMHU KO OBO3MOKYBAAT U3BPILYBAE
Ha OTpeieNieHu padoTH HAZBOP O] paOOTEH OJHOC ¥ JIOTOBOP 32 BpaOOTYBAME €
TOA IITO €AMHCTBEHO Kaj paOOTHHOT OJHOC W JIOTOBOPOT 3a BpaboTyBame nMa
yIUlaTa Ha CUTE MPHIOHECH O] 33J0JDKUTEITHO COLMjATHO OCHUTYpYyBame, a Kaj
ocTaHaTuTe GOPMHU C€ yIuTaka caMo JeJT Ol TPUAOHECUTE/ TaHOIIUTE.

3 Ciyx0en Bechuk Ha PM, Op. 113/18 u Ciyx0eH Bechuk Ha PCM, 6p. 18/20.
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Kaj nac, 3PO exauHCcTBEHO BO wieH 252 ynatyBa Ha APYT JIOTOBOP Pa3iiu-
YEeH/HAJIBOP O IOTOBOP 3a BpaOOTyBambe.

1.2.1. Jlocosop 3a ycuyeu/002060p 3a deno

HacnoBot Ha unien 252 on 3PO riacu ,,[Toce6HM 1oroBopu”, Hako UCTHOT
jacHo He AeduHMpa 3a KAaKOB JOTOBOP CTaHyBa 300p (Baka neuHUpaH ymaryBa
Ha JIOTOBOP HAJBOP O] JOTOBOP 3a BPabOTyBame KaKo OCHOBEH JIOTOBOP KOj TO
ypenyBa 3P0O). Co wien 252 e ypeneHo aeka padoTogaBadoT MOXKE CO OIpeiesie-
HO JIUIIE J]a CKIIY4H JIOTOBOP IOPaJIH BPIICHE padOTH KOU C€ HaJBOP O] IIJHOCTA
Ha paboToIaBav0T, a KOM UMAar 3a MpeIMEeT CaMOCTOjHa U3pa0OTKa HITH MOTpaB-
Ka Ha OTpe/ICTICHH MPEIMETH, CAMOCTOjHO M3BPIIYBakE Ha ONpeeseHa (hu3ndka
WJIM MHTENIeKTyallHa paboTa. BoeaHo, ypeneHo e Jexa BakoB JOTOBOP MOKE Ja ce
CKJIIy4YH U 32 KyJATYPHO-YMETHUYKHU pabOTH CO JHUIE KOE€ BPIIM KyATYpPHO-yMET-
HUYKA JICJHOCT.

Bo mpakca, mokpaj HEZOBOIHO jacHO (GopMylMpame Ha OBOj WIEH, J0-
MOJTHUTEITHO MPOOJIeMaTHYHA € ¥ camara IpUMeHa Ha UCTHOT. Bo mpakca, MHOTY
4YeCTO HEe Ce BHMMaBa Ha Toa 3a KOj BHJ Ha paboTa U 3aj[a4u CE CKIydyBa BaKOB
JIOTOBOP, OTHOCHO C€ CKITydyBa M 32 U3BPIIyBamkhE HAa PEIOBHUTE PAOOTHU 3aa4uH
Kaj pabOTOaBavY0T, BO paMKH Ha JICjJHOCTa Ha pa0dOTOIaBavOT, OJHOCHO CE€ aHra-
XKHMpaar JIa Ha CUCTEMaTU3UpaHu paboTu MecTa (3a MoTpeduTe Ha JIejHOCTa Ha
paboronaBadoT). Bo onpeneHn ciydan BakBUTE TOTOBOPHU C€ KOPHCTAT 3a aHTa-
KHUparme Ha PaOOTHUIIM KaKo 3aMEHa Ha PEJIOBHO BpaOOTyBame, IIITO HE CMee Ja
ouje ciyuaj.

1.2.2. Bonoumepcku cmasic, GH2axcuparse Ha Yyupax u npakmuyHa paboma
80 paMKu Ha 0bpaA3068Ha npozpama

Nako He ce mpenBuaeHn Bo oceOHa r1aBa — Kako JIpyTrH JOrOBOpHU pas3-
JUYHU 0] pabOTEH OIHOC, CeNaK MOXKE Jla Ce CMETaaT 3a JIOrOBOPHU CO OIpeserie-
Ha HECTAHJAPAHOCT U Pa3NIuKa 0] paOOTHHOT OAHOC CIEeAHUTE (HOPMU ypeleHH
co 3PO: 6ononmepcku cmaoic’, aneasxcuparse Ha wupax® i npaxmuyHa paboma 6o
PamKu Ha 06pazosHa npoepama’.

1.3. /Ipy2u ocnoeu 00 noceonu 3axKonu

Kako moce6Ha ¢opma koja ynmaryBa Ha pabOTHO aHTaXUPAHkE, OJHOCHO
M3BPIIIYBalkE Ha OMpe/eiceHa paboTHa aKTUBHOCTA, KOj CO37aBa MpoOJIeMH TTPU
IpUMEHa 3apajii HEJaCHOTO U PA3JIMYHO Je(PUHUPAKE HAa ON(aTOT U 3HAYCHETO
€ TEPMUHOT ,,3emjooeney’”. 3a pa3iIMuHU LEIU U OCTBApyBalbe Ha ONPEACIICHU

*#3aKoH 3a pabOTHU OIHOCH.

SUnen 61, 3akoH 3a pabOTHI OIHOCH.
®Ynen 251, 3akoH 3a pabOTHH OIHOCH.
"Ynen 250, 3akoH 32 pabOTHH OJHOCH.
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IpaBa W MOBOJHOCTH OBaa KaTeropHja Ha JHUIa MOXE Jla C€ PErHCTUPHpaaT BO
pa3IMYHA PErucTpH BO MHHHUCTEPCTBOTO 3a 3€MjOAENICTBO, IIyMapCTBO M BO-
nocronanctso, YJII, @30, ®IIMO, npu mto He TOCTON YHUPUIIUpPaHa AePUHU-
1IMja Ha TIOUMOT.

Jlpyr mpuMep € 3aKOHOT 3a TProBHja Ha 3€JICHH Ma3apu’®, Koj ypeaysa
MOKHOCT 32 @puierve mp2osuja Ha 3elenu nazapuy oji CTpaHa Ha TIOBEKe KaTero-
puu Ha (PU3UYKY KA, TIPH IITO C€ MpeaBUIyBa 00Bpcka Ha KoMmopara na Bpiu
npujaBa u ogjasa Bo ABPCM, @30 u ®ITNO, nako He cranysa 300p 3a paboTeH
OIIHOC M yIUIaTa Ha CUTE MPHUAOHECH (TIOCTOM HEYCOITIACEHOCT CO CHCTEMCKHTE
3aKOHH).

Hcro Taka 1 co 3aKOHOT 3a 3aHACTYMCTBO’ CE Ype/yBa BpIICHE Ha 3aHac-
THUCKA JIGJHOCT O] CTpaHa Ha (hu3uyKo 1uye 3anaemquja Kako U BPIICHE yupauxa
paboma Of CTpaHa Ha HEBPAOOTEHO JIMIlE, MPH IITO CE ypeayBa JeKa 3aHaeT-
gpCcKaTa KOMOpa MOJATOTBYBa M JIOCTaByBa JOKYMEHTAIIMja 3a MpHjaBa U OJjaBa
Bo ABPCM, ®30 u ®IIMO, nako He cTanyBa 300p 3a cranaapHa ¢opma Ha
BpabOTyBame M yIUIaTa Ha CUTE MPHUIOHECH.

JlepuHnpame Ha OrpaHUYyBamka BO OJHOC Ha MOXKHOCTA 32 KOPUCTCHE
Ha JIOTOBOPOT 32 YCIYTH/JeJI0 (BO jJaABHUOT CEKTOP) CE ypeayBa U MpeKy 3aKOHOT
3a TpaHC(bopMaunJa BO PelIOBEH paboten ognoc'’. Ho, oHa mITO € JONOTHUTEN-
HO crienu(pUIHO Kaj OBOj 3aKOH € (opMylalyjaTa/TepMHHONIOTHjaTa Koja ce KO-
PHUCTH BO UCTHOT IIPY HAYMHOT Ha U3/IBOjyBambe/pa3rpaHudyBamkbe Ha ,,peIOBHIOT
paboteH ogHOC” (Kako ctaHaapana ¢opma) U ,,JIOTOBOP 3a BOJIOHTUPAHE, JOTO-
BOp Ha JICJIO W/WJIM aBTOPCKH JOTOBOP HJIU JAPYT JOTOBOP” (KAKO HECTaHIAPTHH
¢dopmu). openaBenennute GpopMu Ha JOTOBOPH C€ YPEICHH BO IPYTH MOCEOHU
3aKOHH, @ BO KOHTEKCT Ha OBOj 3aKOH C€ MOTBP/yBa JIeKa UCTUTE Mopa3oupaar
U3BpIIYBamke Ha paboTeH aHrakMaH (HaJABOP 0/ pabOTEeH OHOC).

Onpenena crienuduka UMa 1 BO JICJIOT HA PETyIaTHBAaTa Koja ro ypeayBa
spabomysaremo na cmpanyu (3aKOHOT 3a BpaboTyBambe 1 padboTa Ha cTpaHiu'!),
Kajie ce ypenyBa BpaboTyBame U ,,pad0Ta’” Ha CTPaHIIU, KaKo | ,,yCIyrd 00e30e-
JICHH OJf CTPAHIM U IPYTH OOIUIM Ha paboTa” KOM T'M U3BPIIYBaaT CTPAHIU BP3
OCHOBA Ha JOTrOBOPH 3a padoTa WM APYTH JOTOBOPH COIVIACHO CO IpalaHCKOTO
MpaBo, a KOU Ce CIpoBeayBaar Ha Teputopujata Ha PCM 3a orpanndeH BpeMeH-
CKH TIEPHOJI, KO CE CMETAaaT 3a paboTa M3BPIIIEHA O CTpaHa Ha CTPAHIN COTJIac-
HO CO OBOj 3aKOH.

U1 mokpaj Toa mTo 3aKOHOT 3a MPAKTHKAHTCTBO'> OBO3MOXKYBA aHTaXH-
pame Ha npakmuxarnm (AOTOBOP 3a MPAKTHUKAHTCTBO), KaJle aKIEHTOT € CTaBEeH
Ha KOMIIOHEHTAaTa Y4YeHhE U CTEKHYBamhEe HAa MPAKTHYHU BEIITHUHU U MPAKTUIHO
HCKYCTBO, BO IpaKca UMa Cllydyad Kora OBOj OCHOB C€ KOPHCTH KaKO 3aMeHa Ha
PEOBHO BpaOOTyBame, ITO HE € TO3BOJICHO.

8 Crysx6en BecHuk Ha PM, 6p. 11/18.

? Ciyx0eH BecHuk Ha PM, 6p. 215/15.

10, Cnyx6en Bechuk Ha P. Makezonmja”, 6p. 20/15.
11 Crnyx6en Becuuk Ha P. Makenonuja” 6p. 217/15.
12 Cnyx0en Bechnk Ha PC Makemonuja” 6p. 98/19.
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1.4. Hckycmea 00 opyzu opscasu

On uckycTBaTa o1 IpyTy JpKaBu MOXKE J]a BUAUME JeKa MMa CITyqau KaJie
co 3akOHOT 3a pabOTHU OJHOCH (KakO OCHOBEH 3aKOH BO OBaa 00JIACT) MOKpaj
JIOTOBOPOT 32 BPaOOTyBame, C€ YPEICHH U APYTU JOTOBOPH HIIH IMOCEOHH JI0TO-
BOPH, LITO jaCHO YIaTyBa Ha JOTOBOP pa3lIiueH OJ JOTOBOPOT 32 BPaOOTyBame,
a co TOa U TPaBEH OCHOB 32 Pa0OTEH aHTAXKMaH HAABOP 0] paOOTHHUOT OIHOC.

Bo Cp6wuja, Bo pamku Ha 3aKOHOT 3a paboTHH oiHOCH'® Bo ToceOHa [1aBa
(,,]ToceOHM oapendu’) ypeneHo e Bpiiemne Ha paboTa HaIBOp 0 pabOTeH OTHOC,
Kajie ce NeUHUPAHH: 002060 3a U3BPULYEAIbe HA NPUBPEMEHU U NOBPEMEHU
pabdomu (co HeBpaOOTEHO JnIle, BpaOOTEH KOj paboTH CO CKpaTeHO pabOTHO Bpe-
Me — JI0 TIOJIHO PabOTHO BpeMe, KOPUCHUK Ha CTapOCHA MEH3Mja U CO JIUIIE KOe €
YJIeH Ha CTYACHTCKA WM MJIaJInHCKa 3a1pyra. Ce ofHecyBa caMo Ha pabOTH KOH
ce OJ] TOBPEMEH M TIPUBPEMEH KapakTep, KOM HE C€ CUCTeMAaTH3HpaHu paObOTHH
MecTa M He Tpaar moBeke oa 120 paboTHH Jeka BO KaJeHaapcKara roanHa)'®;
002060p 3a 0eno (3aKOHOT jaCHO yIaTyBa Ha TUIOT Ha JOTOBOPOT — JIOTOBOD 3a
JIe7I0, TIPUTOA IEUUIAHO € Je(UHUPAHO CaMO BO KOM CIy4ad U 3a KOU paboTH
MOXeE J]a c€ CKIy4YH BaKOB JIOTOBOp, OJTHOCHO C€ OJJHECYBa 3a BpIICHE padOTH
KOW HE Ce el O]l IejHOCTa Ha paboTOAaBavyoT (BKIIyUYUTEITHO HE CaMO IJIaBHATa
JIEJHOCT, TYKY U CUTE JIpYTy pabOTH IITO T BPIIHU PabOTOAABAUOT); 002060p 34
cmpyuHo ocnocooyearwe u ycospuiyeare (IpBHOT CE OJHECYBA HA CHCTEMAaTH-
3UpaHyd PabOTHH MeCTa Kaj paboTOAaBavY0T 3a KOU € MPEABHICHO PUTIPABHUYKH
CTaX, KaKo ¥ Ha Juia 0e3 pabOTHO MCKYCTBO MM 0€3 JOBOJIHO PaOOTHO HCKY-
CTBO, JI0ZICKa MaK BTOPUOT € BO HACOKA Ha CTPYYHO YCOBPIIYBaEmE U CTCKHY-
Bamb€ MOCEOHO 3HACHE U CIIOCOOHOCTH, BO COINIACHOCT CO Moce0Ha mporpama 3a
YCOBpIIYBamke Ha pabOTONAaBAvOT M MO YCJIOB Ja MIOCTOM OCHOB 32 BaKBO aHTa-
KHUPaAhE COMTACHO IMMOCEOHNUTE TIPOTIHCH) U 002060p 3G OOROTHUMENHA padoma
(co mpyr paboTomaBay, 10 €HA TPETHHA OJI TTOJIHO pabOTHO BpeMe).

On uckyctBoTO Ha CpOHja MOXKE J]a C€ U3IBOU YIITE €lIeH UHCTHUTYT ,,HO-
€OHOCMABEeHO PAdOMHO anzajxcuparse”, CO 1ITO jaCHO C€ pasrpaHUuyBa 3Ha-
YEeHETO U ynoTpedaTa Ha TEPMUHUTE ,,BpabOTyBame” U ,,pa00THO aHTaXKUpambe”.
HcToTo e ypeneHo co 3aKoH 3a MOEJHOCTABEHO Pa0OTHO aHTaXKUPamke Ha CE30H-
CKH paboTHu BO 3eMjoeacTBOTO . CrieluMKUTE U HECTAHIapIHOCTA CE OTCIIH-
KyBa IPEKy cuTe OMTHU esieMeHH. [Ipert ce 3aKOHOT ype/yBa JieKa aHTaXKUPAbETO
Ha JIMIIa BP3 OCHOBA Ha OBOj 3aKOH CE€ CMeTa 3a paboTa HaJBOp 0/ padOTEH OHOC.
3akoHOT JeuHUpa JeKa € UCKIYYHBO 32 CE30HCKO BPaOOTYBamE BO 3eMjOICII-
CTBOTO, IIPU IITO ce€ Je(PUHHUPAHU JICJHOCTUTE KOM craraar BO oBaa o0yacT, a
OrpaHMYCHHU Ce M PabOTHHUTE MO3UIMH KOM MOXE Jla OUJIAT MOMOJHETH MPEKY
aHTKUpambe Ha PAOOTHUIIM MPEKY BAKOB THIT HA JIOTOBOPH (KOM C€ AMPEKTHO
MOBP3aHu co mupara Ha IejHOCT). Mopa Ja ce HaroMeHe, JeKa 3aKOHOT MTOBEKe
yIaTyBa U OBO3MOXKYBA JOMOJIHUTEIIHO Pa0OTECHE, TOTOIHUTEITHH TPUXOIH OT-
KOJIKY M3BpIIyBabe Ha pab0Ta Kako OCHOBEH MJIM €IMHCTBEH paOOTEH aHTaKMaH

13¢§]. glasnik RS” br. 24/2005, 61/2005, 54/2009, 32/2013, 75/2014.
"“https://www.srbija.gov.rs/tekst/329911/zakon-o-radu-i-drugi-zakoni-kojima-se-uredjuje-oblast-rada.php
15¢§]. glasnik RS”, br. 50/2018.
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Ha JIMLETO (CO OIIe Aa MPEKy OBOj 3aKOH MOXKe 1a OMAaT aHra)KMpaHH CTYACHTH,
NeH3UOoHEpH, BpaboTeHH). CIMYHU UCKYCTBA CO MOETHOCTABEH CUCTEM 3a aHIa-
KHpame pabOTHUIN UMa B BO JIPYTH JIP>KaBH.

Cnuuen npumep Moxke n1a ce cpetHe u Bo CroBadka, kaje Bo [locebna
riaBa (BO paMKH Ha 3aKOHOT €O KOj ce ypeayBaar paOoTHHTE OomHOCH'®) ce u3-
JIBOjyBaar ,,JJOrTOBOPHU 3a paboTa Koja ce U3BpILlyBa HaIBOP 0/ paOOTHHOT OAHOC”,
Kajie ce AepuHupaHu: JOrOBOp 3a M3BpIIyBamke Ha padora (“work performance
agreement”), TOroBOp 3a pabOTHU akKTUBHOCTH (“‘agreement on work activities”),
JIOTOBOp 3a MpHUBpeMeHa paboTa Ha cTyaeHTH (‘‘agreement on temporary work
for students”).

1.5. Hoéunume — oseoenu 60 nosuom 3P0 (Ilpeonoz 3axon)

Moxke na ce 3abenexu nexa Bo [Ipemior 3akoOHOT Koj Oerne mpe3eHTH-
paH BO jaBHOCTA, C€ COAPKAHU ONMPEICICHH HOBUHU O] aCTIEKT Ha PErylupame
Ha TEPMHUHHU U Tpaliama KO MPETXOIHO He Oea peryiaupaHu (IIp. BpIICHE Ha
pabota Ha JaneuynHa, MOBTOPJIMBU CE30HCKH pa0dOTH, BPIICHE Ha paboTa BO J0-
MaKHHCTBO, paboTa co (bJIeKCI/I6I/mHa dbopma 3apaau Hera u Apyru). Cenak, Moxe
Jla 3aKIy4YdMe JieKa MOBeKe CTaHyBa 36op 3a ypeayBambe U OBO3MOXYBame Ha
(I1eKCHOMITHOCTH BO OJJHOC Ha peajH3alujaTa U OCTBAPYBAHETO Ha paOOTHUOT
OTHOC — KaKO CTaHJapAeH pabOTeH OTHOC — BP3 OCHOBA Ha JOTOBOP 3a BpaboTy-
Bamb€, OTKOJIKY BOBEIyBamhe HAa HOBH HECTaHIApAHNA POPMHU HAa paOOTHO aHTaKH-
pame, OITHOCHO JIPYTH JJOTOBOPH (ILTO MOXKE J]a OHJIe OCHOBA 33 HITHO YPEIyBamhe
Ha HOBU HECTaHAApAHU (HOPMH).

1.6. EY 3akonooaecmeo

Opn acniekT Ha uaHa MpuMeHa Ha EY 3ak0HOIaBCTBOTO, O/ 3HAYCH-E € MPE/T
ce obmacra ,,c710001HO ABMKEHE HA PAOOTHUIIN, IITO HEM30EKHO K€ TH OTBO-
pH Tpamramara MOBP3aHU CO OCTBapyBame Ha IpaBaTa 3a BpeMe Ha CII00O0IHO
IBIKEH-E 1 BpaboTyBame. Tyka, Tpeba aa ce Maar BO MPEIBHUI IPOITUCHTE KOU
OBO3MOXYBAaT U peryaupaar BpaboTyBame/padoTeH aHraKMaH Kaj paboToaaBay
CO CeMUITE BO JIpyTa Ap:KaBa, paboTa 3a moBeke paboToaaBauu (Co CeIUILITE BO
pa3nuyHa JpKaBa) MU IITO MECTOTO Ha )KHUBECHE M paboTa Ha JTUIIETO MOXKE Ja
ce BO MCTaTa, HO M pa3jIMyHa Jp>kaBa (IOBP3aHO CO OBA € M HAUEJIOTO Ha IPUMEH-
JINBO 3aKOHOJIAaBCTBO).

2. Ilpenu3BHIM M APYTH ACHEKTH O/ 3HAYeH:€ IPH BOBEYBamhe HA
HecTaHIApAHU GOPMH HA AHTAKMAH

BoBenyBamero Ha HOBH (popMu Ha pabOTEH aHTa)XMaH yIaTyBaaT He
camo Ha TIpaBHaTa paMKa M ypeAyBambeTO Ha MPABEH OCHOB 32 BOCIIOCTABYBAHbE

16 Act No. 311/2001 Coll. Labour code as amended by later regulations
https://www.ip.gov.sk/wp-content/uploads/2022/03/Act-No.-311_2001-effect-from-01-03-2022.pdf
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Ha UCTOTO, TYKY ¥ CUTE APYTH aCIIEKTH ITIOBP3aHU U O] 3HACHE 3a BOCIIOCTABEHU-
T€ CUCTEMH BO JPrKaBara.

2.1. Cucmem na coyujanno ocuzypysarve

Omna mTo ro U3aB0ojyBa pabOTHUOT OJHOC U BPaOOTYBAaHETO KAKO OCHOB-
Ha npaBHa (opma (cTannapaHa Gopma) e 3a0IDKUTETHATA YIUIaTa Ha CUTE TPU-
JIOHECH O] 3aJI0JDKUTEITHO COLIMjATHO OCUTYpYBambe. 3a pa3iiiKa oJ] 0Ba, Kaj CUTe
npyru (opMu Ha pabOTEH aHTaKMaH/aKTUBHOCT, MOXKE J1a cTaHe 300p 3a yruiara
Ha roeuHedyeH npuaoHec. OOBP3HUK 3a IPECMETKA U yIIaTa Ha IPUAOHECUTE €
Ha paboTOAaBavOT 3a CBOMTE BPAOOTEHH, A0/IEKa [IaK Kaj OCTaHaTUTe (OopMU BO
yJora MOXe Jia Ce jaBaT MoBeKe CyOjeKTH (ycTaHOBaTa 3a yYEHUKOT/CTYIEHTOT
Ha MpakTU4ka padoTa, paboromaBadoT 3a npakrukanture, ABPCM 3a nunara
Ha oOyka u ci1.)"’. Kaj popMute Ha paboTeH aHra)KMaH MpPEIBUICHO € yIulaTa Ha
MIPHUOHEC BP3 OCHOBA HA MHBAJHMIHOCT M TEIIECHO OIITETYBAHE MPUUYNHETO CO
noBpena Ha pabota unu npodecuonanna donect (4%), koj He ondaka u moapas-
OMpa NEeH3UCKH CTaX U € pa3iIMyeH Of NPUAOHECOT 3a MEH3UCKO M MHBAIUJICKO
OCHUTYpYBame.

Ha oB0j HauuH, ¥ IpeKy CUCTEMOT Ha COLIMjaTHO OCUTYpyBame (yIuiarara
Ha TPUAOHECHTE) TIOBTOPHO MOXKE Jia C€ BUIM pasjIMKara oMery cTaHiapaHaTa
¢dopma Ha BpabOTyBame — pabOTHHOT OJHOC (Bp3 OCHOBA Ha JIOTOBOP 3a Bpabo-
TYBamWb€) U IPYTUTE HECTaHIAPIHU POPMH.

2.1.1. Bne3 60 3adondicumento coyujanno ocucypyearbe M1/M?2

['maBHO, BIIE30T BO 33JJOJDKUTENTHO COLMjAIHO OCHTYPYBambE€ C€ OBO3MO-
KyBa/00e30e1yBa 1Mo OCHOB peructupana M1 mpujaBa 1mo OCHOB BpaOOTYyBame
npexky ABPCM, nipu mTo BakBaTa rpHjaBa 03HauyBa OCHOB M 0OBpCKa 3a yIuiara
Ha CHUTE MPHUIOHECH O]l 3aJI0JDKUTEITHO COIMjalTHO ocurypyBame. Co moceOHH
3aKOHHU ce Je()MHUPAHH U JPYTH OCHOBU KOM OBO3MOXKYBAaT IpHjaBa/IUIaKarmbe
Ha TIOEIMHEYCH MPUIOHEC (PEerrcTpalija Ha BIE30T NPEKy JIpyrd HHCTUTYIINH,
np. [IMOM, ®30M).

2.1.2. Unmeepupan cucmem

Bo pamku Ha apkaBaTa BOCIIOCTaBEH € M ()yHKIIMOHUPa UHTETPUPaH CHC-
TeM, KOj ToJjpa3Oupa MHTErpUpaHa MpecMeTKa U UCIIaTa Ha Ijiara U IpHUI0He-
CH 110 OCHOB pabOTEeH OJHOC, Bp3 OCHOBa Ha M1 mpujaBa peanu3upaHa MpeKy
ABPCM u M-ITUH cucremor na YJII. [Tonarorure 3a peanuzupana M1 npwuja-
Ba BO ATEHIIMjaTa 1oToa ce MpeB3eMaar/pa3MeHyBaar o APYTHUTE MHCTUTYIIUH
BKJIYY€HHU BO CUCTEMOT Ha 3aJI0JDKUTEITHO corrjainHo ocurypysame (YIII, @30,
®ITNO) 3a moTpedUTe HA HUBHO TOCTAIyBamkEe COIIACHO 3aKOHCKHUTE HaJJICK-

173aK0H 3a IIPHIOHECH 011 33I0JDKHTEITHO COLHjaTHO ocurypyBame (CiyxbeH BecHuk Ha PM 6p. 142/08, 62/09, 64/09,
156/09, 166/10 53/11, 185/11,44/12, 50/12, 15/13, 91/13, 170/13, 97/14, 113/14, 180/14, 188/14, 20/15, 48/15, 129/15,
217/15, 190/16, 171/17, 35/18 u 247/18)
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HOCTH BO JCJIOT HA MPECCMCTA U yIUIATa Ha IJ1aTa U NpUAOHCCH, OCTBAPYBALC HA
IpaBa MO0 OCHOB IIATCH MPUAOHCC U AP.

2.2. /Ipyeu acnexmu 00 3nauerve

BoBenyBamero (reKCHOMIHOCT UM HECTaHIApPJHOCT BO OJHOC Ha MO-
croeukara ¢opma — pabOTeH OHOC/BpadOTYBamke HEMA J1a MPEIN3BUKA TOJIEMHU
MIPOMEHHU ¥ OTBOPEHU Tpalliamka, Co OTJIe/ Aa CUCTEMHUTE Ha JIp)KaBara ro Mpero-
3HaBaaT pabOTHUOT OJHOC Kako MpaBeH ocHOB/(opma. Ho, ako ce BoBemyBaar
HOBU HeCTaHapaHu (OpMH Ha paOOTEH aHTa)KMaH MeTy IMOBAKHUTE Tpalliama U
aCIIeKTH KO Tpeba J1a ce MMaar BO MPEIBUL, CE CICTHUTE:

Hajnpgo, yTBpiyBame Ha KpUTEPUYMUTE BP3 OCHOBA Ha KOM K€ CE OIICHU
norpedara o7 BOBEIyBamke Ha HECTaHIAPAHU (POPMU (TOBPEMEHHOT U CE30HCKH
KapakTep Ha M3BPIIyBakE HA ONMPE/CIICHU aHTaKMaHU, 00JIacTUTE/ICjHOCTHTE
Kajle KCTOTO € MOTPEOHO, KapaKTEPUCTHKHUTE U CHeM(PUIHOCTA Ha OIpeesieHa
Kararopuja Ha nuna u ci). [lorpebara on BoBeayBawe Ha HOBU W/WJIM TOETHOC-
TaBeHW ()OPMHU HA aHTAXKUPakE PAOOTHUITM MOXKE J1a OMaaT CrieluUIHA BO OII-
penelieHn IejHOCTH (CE30HCKO BpabOTyBame BO 3€MjOIeNICTBO U cil.). Ho, oBaa
norpeda MOXKe J1a IPou3JIe3e U 3apajiu crennpuKara Ha ONpeesIeH! KaTeropuu
HAa JIMIa ¥ HAYMHOT Ha U3BIIyBakh-e¢ HA OMPEICNICH aHTa)KMaH O] OBaa KaTeropuja
Ha nuia. Bo 0Boj ziern, ce moyecTo MoXe J1a cirymieme 3a Oapamara oJ] CTpaHa Ha
JWIa Kou paboTar OHJIajH, KoW paboTar of AoMa, JIMIa BO 00JlacTa Ha KylITypa/
YMETHOCT | JIp., KOM YKa)XyBaaT Ha Toa Jieka pabOTHHOT OJHOC M IOTOBOPOT 3a
BpaboTyBame ce (hopma Koja He OJIroBapa U HE MOXKE Jla Ce IPUMEHH TIPH PETy-
JMpake Ha HUBHUOT aHTa)XXMaH, a OJ1 Ipyra cTpaHa MOCTOJHOTO 3aKOHOJABCTBO
HE UM HYIM JIpyra MOXHOCT 3a ,,(popMajiu3upame’” Ha BaKBUOT HECTaHIApICH
aHraxmaH. bapamara Ha OBHE KaTeropuy Ha JUIa, HE Ce TOJIKY BO HACOKa Ha WH-
CHCTHPame U HEONXOAHOCT 32 BOBEYBambE Ha HOBA MpaBHa (popMa Ha T0TOBOp/
aHra)kMaH, KOJIKY IITO C€ BO HACOKa Ha motpeda oJ] perympame Ha MpaBeH OC-
HOB 32 BJIE€3 BO 33JI0JDKUTEITHO COIIMjATHO OCUTYPYBambe (3apajii OBO3MOXKYBAHE
Ha yIulaTa Ha TPUJI0HECH U KOPHCTEHC Ha TpaBa 1o T0j 0CHOB). BakBara pa3Ho-
JIMKOCT BO MIPUYMHHTE, TOTPEOUTE U Oaparmara 3a BOBEyBamk¢ Ha HECTaHIaPIHU
(dhopMHU Ha aHTAKUPAKE ja OTEKHYBaaT paboTara MpU HOCEHE Ha OJUTyKaTa 3a
HAYMH HA HUBHO pETYJIHpambe.

[Toroa, o 3HaUYEHE € MpaIIakEToO 3a MOCTANKaTa BO Koja K& Ce pean3n-
pa/peructpupa HOBUOT TUI HAa aHTa)KMaH, MpeJl Koja HaJJIe)KHa HHCTUTYLW)a, Ha
KOj HAYMH M BO KOj POK K€ C€ pEerucTpupa MOYETOKOT (MpHjaBara) U Kpajot (o/ja-
BaTa) Ha BPIICHETO Ha OBOj aHTa)KMaH — BOCIIOCTaBeH KaKo HOBA/HECTaHAapIHa
¢dopma (HaBOp o pabOTEH OIHOC).

CraenHo e mpamamero TO Ke omndaka M moapa3doupa perucTUTPAHHOT
MOYETOK/Kpaj Ha BAKBUOT pabOTEH aHTa)XKMaH O]l aCIIeKT Ha BUIOT HA HaJOMeEC-
TOK KOj K€ Ce MCIUIaTH Ha JUIETO, HO U obem/orndaT Ha MpUIOHECH U APYTH Ja-
Houy. OBa O/ MPUYHHA IITO yIUIaTara Ha IIaTa v MPUAOHECH O 3aI0JDKUTEITHO
COIIMjaTHO OCUTYPYBamkhe (CUTE IPHUIOHECH) € 3aJIOJDKUTEITHO CaMO Kora CTaHyBa
300p 3a paboteH onHOC/BpaboTyBame Bo cMucia Ha uieH 13 ox 3PO. [{unemure
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Y JUCKYCHja BO OBOj eI C€ BO OAHOC Ha TOA KOj MPUAOHEC ke Ouje mpeaMeT Ha
IJIaKamke MPU BAKOB THUIl HA aHTa)KMaH M JalM Ke ce Ijiaka peJoBHa CTalka Ha
MIPHUIOHECOT WIIM JIPyTa MOBJACTEHA CTaIKa.

EnHo o7 moBayKHHTE Tpaliama € ¥ Toa KO IpaBa Ke Td OCTBapyBa Jiu-
[IETO aHT@XXHPAHO CO HecTaHaapaHa (opMa Ha BpabOTyBame U TOA 32 BpeMe Ha
BaKBHOT aHT)XKMaH U TI0 3aBPIIyBamke Ha KCTHOT. [IpaBara Ko ke TM OCTBapyBa-
aT JIMIaTa 3aBHCAT MPeJl Ce O] T0a KOU MPUOHECH Ce YIIAaTeHU U BO KOja BUCHHA.

Omtykara 3a Toa Jaiu ke ce yIulakaaT CUTe WU JIeT O]l MPUJIOHECUTE U
BO KOja BUCHHA (peIOBHA WIJIU ITOBJIACTEHA CTAIKa) € OJTOBOPHOCT Ha Ap)KaBara,
CO OIIIEZ J1a Ol OBa 3aBUCH 00EMOT M BHJIOT Ha Irpasara. J|OKoJIKy HecTaHaap-
HUTE (POPMU HA aHTAKMaH MPETCTaByBa OCHOBHA JIEJHOCT/aHTa)KMaH 3a JINIIETO,
3aKOHOIIABEIOT Tpeba BHUMATEIIHO Jla TH 3e€Me BO MpenBuj u 00e30e1u MUHU-
MaJHHUTE MIPaBa U 3allITUTa KOU Ke T'U MOJI3yBaaT Juilara (He caMo BO IOMEHOT Ha
OBO3MOXKYBa-€ Ha JOIMOJIHUTEIIHA 3apa0d0TKa, TYKYy U BO JIOMEHOT Ha COOJIBETHA
3paBCTBEHA U ApPYra 3alITUTA).

[NpamameTo 32 HAYMHOT Ha KOPUCTEHE HA 3IPABCTBEHO OCHTYPYBAmbe, I0-
Kpaj ApyruTe TpaBa, € UCTO Taka pereBaHTHO. J[oKoKy He Oue ordareHa yrara
Ha TMPHIOHEC 32 3IPaBCTBEHO OCUTYPYBambe, TIOJ] IPETIIOCTABKA JICKa JIMIIAaTa ce BEeKe
0 JIPYT OCHOB OM(aTeH! CO 3IPABCTBEHO OCUTYPYBAHE, MOXKE JIa CE jaBaT IMOBEKE
OTBOPEHH Tpaliama. J[ypr u Bo clly4yaj Kora UCTOTO JIMIE KO€ MMa HecTaHIapAeH
JIOTOBOP € TIO JAPYT OCHOB 3PABCTBEHO OCHTYPAHO, K€ C€ OTBOPH IPAILIAETO IITO
BO CJTy4aj KOra OBa JIMIE ke nMa 1motpeda of 31paBCTBEHA YCIIyTra MM KOPUCTEHE
Ha OTIpeJieNieHo paBo. BakBuTe mparama Ke ce 0TBOpaT BO CIIy4aj Ha TIOBpeia pu
M3BPIIIYBamke Ha pabOTH BO paMKH Ha HECTAHIAPIHUOT aHTaXMaH, ToTpeda o1 00-
JemyBame (3apay MoBpeia WK OOJNIECT MPOU3IIC3EHN O TOTIOIHUTETHUOT aHTaX-
MaH), KO C€ OCTBapyBa CaMO BO PaMKH Ha pabOTEH OJHOC, M KaKO MCTOTO Ke Ce
TpeTHpa U BIIHjae BP3 30PaBCTBEHOTO OCUTYPYBambe (KO MOXKeE JIUIIETO IO OCTBapyBa
10 OCHOB HEBPAOOTEHO WITH KaKo BPaOOTEHO Kaj APYT paboToaaBay).

[ToBp3aHO CO TOPEHABEICHOTO € W IMPAIAETO JTATH BOBEIYBAHETO HA
HEeCTaHIapIHu GOPMH HA aHTa)KMaH € BO HACOKa HA OBO3MOXKYBam€ Ha JIOTIOJI-
HUTEJICH aHT@XXMaH U JIOTIOJTHUTEJICH MPUXO] 32 JIMIa KOU ce BeKke BO pabOTeH
OJTHOC WJIM MMaaT CTaTyC Ha CTYJCHT, IEH3UOHEP U CJI. WIIH, MTaK, € BO HACOKa Ja
C€ OBO3MOJKM HOB THIT Ha aHTQXKMaH pa3IMueH O]l peI0BHUOT pabOTEH OIHOC KOj
Ke ce KOPUCTH KaKo OCHOBEH aHrakmaH. O06eMoT Ha IpaBa, 3alITUTa U e(heKTH Ha
JIOJIT POK C€ PAa3JIMYHU aKO OBA € CAMHCTBEH aHTAKMaH Ha JIUIETO.

CrarycoT Ha JMIETO Koe € pabOTHO aHTaKUPAaHO CO HECTaHIAPICH aH-
raKMaH M Kako UCTHOT BIIMjae BP3 OCTBAPYBAWmETO HA JPYTH MpaBa € UCTO Taka
oJl 3Hauewe. Tpeba Ja ce BOAM CMETKa 3a Toa Kako OBOj BHJ HA aHTakMaH (cTa-
TYCOT ,,JIMIIC CO HECTAHJIAPJICH aHTaKMaH’) K& Ce TPETUpPa BO CUTE CHCTEMH Ha
nprkaBaTa (MpeKy HaUIKHOCTUTE HA Pa3IMYHU MHCTHYIMU) U KaKo Ke ce 3eMe
BO TIPEIBUJ MPU MPUMEHA Ha JPYTUTE MOCEOHU 3aKOHU CO KOHM CE peryiaupaar
nmoeMHeYHn obnacTu (Mp. Kako Ke BIHMjae M K& Ce 3eMe BO MPEIABUJ MPHU OCT-
BapyBamke Ha TpaBa O] COILMjaIHA 3aIlTHTA, MpaBa MO0 OCHOB HEBPAOOTEHOCT,
3[paBCTBEHA 3alITUTA, APYT'H MOBOJHOCTH | CiI.). OBa coO omies 1a BO MpaBHU-
OT CHCTEM Ha HHMBO Ha JpXaBa ,,pa00THUOT OJHOC” MMa €IWHCTBCHO 3HAYCHE
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U MIPUMEHA, a MOJATOKOT JeKa OIpe/esIeHO JIuIe € BpaboTeHO, OAHOCHO BO pa-
OOTEH OJHOC BIMjae Ha OCTBAPYBAIETO HA IMOEAWHEYHH IpaBa MPEABUICHH CO
noceOHu 3akoHu. OBOj MOJATOK MOXKE J1a OMJie O] 3HAUCHE HE caMo 3a BpeMe
T0/IeKa JINIETO € AaHTAKUPAHO CO BAKOB HECTaHAp/ICH aHTaKMaH, TYKy M KOora 3a
pa3nuuHu NOTpedu ke Tpeba 1a ce 3eMe BO MPEABU/I ONIPE/IEIIeH epHOJT TOMUHAT
BO pa0bOTEH OHOC WM PabOTEH aHTaKMaH (Kako BO OBHE CIIy4au Ke ce TpeTHpa
pabOTHHOT aHTa)KMaH OCTBApPEH BO OIPE/IeNIeH BPEMEHCKH MEPUON).

VYpenyBameTo Ha moceOeH MpaBeH OCHOB, a CO TOA M COOJBETHA TEPMHU-
HOJIOTH]ja KOja BO IpaKca K€ OBO3MOXKHU JaCHO Pa3TrpaHUIyBarbe IOMeEry ,,paboTeH
0THOC” | ,,pa00TEH aHTAKMaH~ € MOTPEOHO 3apaju U30ETHYBakbE Ha MOKIIOITY-
Barb€ WJIM MEIIAke Ha OBHE /IBA TIOMMHU.

Kora ce omryuyBa 3a cTeneHOT Ha (IeKCHOMITHOCT, OMHOCHO aCIEeKTUTE
BO KOM K€ c€ OBO3MOXH (PIEKCHOMITHOCT Kaj HECTaHJapAHNUTE (GOPMHU Ha aHTaXk-
MaH, UMa Pa3InYHU IPUMEPH O aCTIEKT Ha (IEKCUOUITHOCT BO HAYMHOT Ha JIOTO-
Bapame U CKIIyuyBambe/TIPECTaHOK Ha JOTOBOPOT, POKOBH M IOCTAIKa, POKOBUTE
Y HaYMHOT Ha UCIUIATa ¥ CJI,, OJHOCHO CKIIy9yBamEeTO Ha JJOTOBOPOT BO MIHCMEHA,
HO U yCHa (opMma, Iulakame Ha TPAHCAKIIMCKAa CMETKAa, HO U BO TOTOBUHA U JP.
Ho, nako ropeHaBejeHNTe IPUMEPH MOCTOjaT BO JAPYTH JIpXKaBH, TOA HE 3HAYH
JieKa Ha UCT Ha4YMH € COOABETHO JIa C€ YPEIH U Kaj Hac.

IIpen Omiio kakBa MHTEPBEHIIMja BO 3aKOHUTE MJIU MOJIrOTOBKA HAa HOBA
peryiariBa, HEOIXOHO € /1a Ce JAETEKTHPAaT U MarnvpaaTr CUTe HECTaHJapAHU U
Heperyaupanu GopMu Ha pabOTeH aHTaXKMaH Kou He(hOpMaTHO Ce IMPUMEHYyBaat
u (GyKHIMOHMpaaT BO ApkaBata. [loToa, ma ce yTBpIaT NMpUUWHUTE MTOPATH KOH
BaKBUTE HECTaHIapAu (opmu ce MPUMEHYBaar, a Toa € JUPEKTHO MOBP3aHO CO
notpedute, 6apamara ¥ OKOJHOCHTE KOHM T'M 3aceraar JIMIaTa KOW M3BpIIyBaaT
BaKOB HECTaHJapeH padoTeH aHrakMaH. [loBpa3aHo co OBa € M JeTEeKTHpame Ha
o0NacTUTe/AeJHOCTUTE BO KOM € €BUJCHHpaHa HajroieMa (PpeKBeHIIMja Ha Hec-
TaHJapIHU aHTAKMaHU WIH, M1aK, TeTeKTUPAbE Ha IETHUTE TPYITH KOU U3BPIILY-
BaaT BaKOB BUJI HA aHT&KMaH.

Cekako 0] 3Ha4YEH-E CE W JIPYTH acleKTH M IMpallama, HO O MPUMapHO
3HAYCHE CE TOPCHABE/ICHHTE.

3akiay4ok

Ha ommykara 3a BoBenyBame Ha HOBH (hOpMH Ha pabOTHO aHTaKUPALE,
OHOCHO HEeCTaHIapAHu (OpMHU Ha JOTOBOP 32 BpaOOTyBame MOpa Ja U TpeT-
X0/M ceorndarHa aHaIM3a Koja Ke TH 3eMe BO MPEBU] CUTE aCIeKTH U (HaKTOpH
KOU MOXKE J1a BiHjaatr. BayxHO € J1a ce mMa BO NPEABHI IEITa IITO Tpeba aa ce
MOCTUTHE W MPUYMHUTE TOPaJU KOM C€ YTBPAUJIO 3a MOTPEeOHO Ja ce BOBEAaT
HOBU HecTaHaapau ¢opMmu Ha BpaboTyBame. Bp3 ocHOBa Ha TOpeHaBEIEHOTO,
Tpeba Ja ce o/UTydH BO KOja HacOKa Ke ce IBUKH 3aKOHOJIABEIIOT, 1Ak BO HACOKA
Ha ypeayBame Ha HOBH OpPMH HA paOOTEH aHTa)XMaH/HeCTaHIapaHu (opMHU Ha
BpabOTyBame WU, MTaK, BO HACOKA HA ypeayBame Ha morojieMa (GpIeKCHOUITHOCT
BO aCIIEKTUTE U Ipallamara KOU TO peryjrpaar padOTHHOT OJHOC/JIOTOBOPOT 3a
BpabOTyBamE.
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[IpuunHKUTE 32 BOBEIYBAaETO HA HECTAHIAPAHU (OPMU HA aHTAKMaH
MOJKe J1a OMjaT Bp3 OCHOBA Ha Oapamara M MOTpeOUTe MCKaKaH! O]l CTpaHa Ha
paboronaBaynTe WK pabOTHUIIMTE (BO HacOKa Ha MOTpeda 3a HaMalyBame Ha
TPONIOIMTE 32 aHTAXHPAHH Ha PaOOTHHK, OTpeda OJ] MOeTHOCTaBeHA MOCTall-
Ka 32 aHTaXHpame PabOTHUK, MOXKHOCT 3a JIOTIOJHHUTEICH aHTaKMaH U 3apa-
0OTyBayKa WTH.), HO TOJIC/IHAKBO PEJICBAHTHU Tpeba Ja Oujar u MPUUIMHUTE HA
CTpaHa Ha Jp)kaBara, BO CMHCIIa Ha ToTpeda o1 BOBeIyBamke Ha HOBU (hOopMHU Ha
aHra)kXMaH o I1eJ1 perynupame/GopMan3upame Ha aKTHBHOCTH KOH CE peaji3H-
paar HedhOpMaTHO, HETIPUjaBEHO, CIICACHE HAa TPEHAOBHUTE U ITOTpedara o ajar-
Talija KOH MCTUTE, ycoracyBamwe co EY 3akoHomaBcTBO U ci. AKO HE € jacHa
MpUYMHATA ¥ [IeJITa 3apaj Koja ce BOBeIyBaaT Apyru (popMu Ha aHTaKMaH I10-
CTOM MOJKHOCT UCTOTO HaMECTO Jia TIOHY/IM PEICHU]a Ha OTIPEIEIICHH Tpalliamba,
Jla peIN3BUKa JOMOIHUTEIHO IUJIEMH U €BEHTYaTHU 3JI0YTIOTPEOH.

HecrangapaHuoT TUN Ha aHTaKMaHU MOXKE Ja Oujie KapaKTepuCTUYCH
Kaj MoBpeMeHara, puBpeMeHaTa Win ce30HCKa paboTa, HO MOXe J1a Ouzie ciuydaj
U Kaj pabOTHU aHTa)XMaHU KaJieé HECTaHIApPHOCTa MOXe Ja Ouje MmoBp3aHa co
crien(pUKUTE U KapaKTEPUCTUKUTE HA CAMUTE JIUIA KOU ja W3BPIIIyBaaT padoTa-
Ta WM cenu(PUIHOCTa BO HAUMHOT M MECTOTO Ha M3BPIIyBamke Ha paOOTHUTE
3aJja4H.

Jlokonky ce yTBpAu motpeda o HecTaHIapaIHU (GOPMH HA aHTAKHUPAHE
MOpa/iv CE30HCKUOT KapakTep Ha pabOTEHETO BO OlpeiesieHa 00acT, 3a 1a Hema
JTWJIEMH, HO | 3JI0YTIOTPEOH, HajCOOBETHO € CO CaMHOT 3aKOH Jia ce neduHupa-
aT JIeJHOCTa/00NacTuTe, Kako U pabOTHHUTE MO3HIINH KaJe € MOXXHO KOPUCTCHE
Ha HecTaHAapaHu GopMU Ha aHTaXKMaH (Kako mpumepoT co Cpouja). Bo 0Boj
JIeJ1, He TIOMaJIKy BaKHO € U 1e(PMHUPAKHETO HA MAKCUMAITHUTE POKOBH, OTHOCHO
MEpUO]] Ha aHTaKMaH BP3 OCHOBA HAa BAaKOB THIT HA aHT@XMaH (peryjupame Ha
rOpHa/MaKcHMaliHa TPaHMIIa OJJHOCHO BpeMeTpackhe Ha aHTaKMaH BO TEKOT Ha 1
KaJleHapcKa roJiMHa M TOa Ha UCTO JIMIE Kaj UCT paboToaaBay, BKyIlieH Opoj Ha
JMIIa CO HeCTaHAap/IeH aHTa)kKMaH BO COOJAHOC CO BKYITHHOT Opoj Ha BpaOOTEHH
Kaj] paboToAaBauOT, MaKCUMAaJeH Mepuo/0poj Ha paOOTHH YacOBH HAa HUBO Ha
€IIHO JIMIE —3€MajKH TW BO MPEABHI U CHUTYAI[MHTE KOTAa UCTOTO MOXE MMa W
PEOBEH pabOTEH OJTHOC, PETYIHPAHETO HA MOKHOCTA/HEMOKHOCTA 38 UCTOBPE-
MEH aHTaXMaH Kaj moBeke paboTomaBaun co HeCTaHaap/eH JOTOBOP U JOTOBOP
3a BpaOOTyBame UTH.).

Jlokonky mak, npu neuHUPAmETO Ha HeCTaHIapHUTe (OpPMH Ha aHTaXK-
MaH ce TPTHE OJI IPYT KPUTEPUYM, KaKO Ha MIPUMEP Of] KaTeropHjaTa Ha JIHIa KO
nMmaar nmorpeba Ja U3BpIIyBaaT pabOTeH aHTaKMaH KOj € HeCcTaHAap/eH 3apaTn
cnenu(UKATE U KapaKTEPUCTHKU HA CAMUTE JIMIIA WIK HAYMHOT Ha U3BPIIYBamkE
Ha paboraTa, MOTPeOHO € J1a Ce YTBPAH jaCeH KPUTEPUYM KOj K& OBO3MOXKH H3-
JIBOjyBambE Ha KOHKPETHATA KaTeropuja Ha jiuia (mpumep, GU3HIKy JUia Kou ca-
MOCTOjHO M3BpILIYyBaar OIpe/esieHa yciayra, padoTa Wik aHra)kKMaH, aHTaKUPaHH
Ol CTpaHa Ha Jpyro (U3NYKO WIIH MIPABHO JIUIIE U CIL.).

Bo ogHOC Ha ypenyBame Ha IocTankara U CUCTEMOT Ha perucrparuja/
MpyjaBa Ha JUIaTa KOM Ke Oujar aHTaKWpaHu, Tpeba J1a ce TPrHe O MOCTO-
€UKHUOT CHCTEM KOj (YHKIIMOHMpA BO JAp)KaBaTa W IMPOLEAYPUTE W MpaBHIIATA
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KOH C€ MPUMEHYBAaT BO paMKH Ha YTBPJCHUTE HAJICKHOCTH HA MHCTUTYIIHHTE.
VYpenyBameTo Ha HOBH MOCTANKH HA MPHjaBa/perucTpalyja pa3indHu, OJHOCHO
HA/IBOP O BOCIIOCTaBEHHTE MPOLEAYPH U CHCTEM Ha JprkaBara Ke Mpean3BUKa
HenoTpeOHH (PUCKAIHU UMIUIMKAIUKI, HO U PU3HUIM O aCTIEKT Ha HECIIPOBE M-
BOCT Ha CaMUTE OJpe0U MOPaIi HEYCOITIACEHOCT CO CUCTEMCKUTE 3aKOHHU.

Hauun Ha mpecMeTka, yIuiaTa u rjakame Ha HaJJOMECTOKOT 33 U3BpIIIeHA-
Ta paboTa 3aBUCH OJ] OCTAIKaTa 3a perucTpalrja koja ke Ouje npeaBUIeHa 3a
KOHPETHHUOT THIT Ha pabOTEH aHTaKMaH.

[Ipu onmyuyBame 3a IpUIOHECUTE KOU K€ C€ yIUIakaaT IIpU BaKOB BHJI Ha
aHra)kMaH, Tpeba Jja ce BOIM CMETKa He camo 3a Toa Ja Ce HamaJlaT TPOIIOIUTE
IIpU aHTaXHpame Ha pabOTHUK (BO CMHCIAa Ha yIjlaTa Ha JIe] O]l PUJOHECHUTE
WJIM TIOBJIACTEHA/TIOHUCKA CTalKa Ha MPUJIOHEC), TYKY U 3a TOa KOM MpaBa Ke TU
MOJI3yBaaT OBHE JIUIIA 32 BPEME Ha aHT@KMaHOT U 10 3aBPIIyBakE HA UCTHOT.

On 3HaYeme € He CaMO KPAaTKOPOYHHOT €(EeKT — MOKHOCTA 3a TOEAHOC-
TaBEH aHTa)XKMaH Ha JIUI[a — KaKo IMOBOJIHOCT 3a paboToaBaynTe U JIMIara (moe-
HOCTaBEHa TOCTarnKa, (PIEKCHOMITHOCT BO IOTOBApame, IJIaKame U MTOMAJIH TPO-
IIOIH), TYKY ¥ e(DeKTUTE W MOCIEIUINTE Ha JOJT POK KaKo KOH JHIaTa (UIHO
OCTBapyBam€ Ha MEH3Mja, APYTH MpaBa U 3alITUTA), HO U KOH CUCTEMOT Ha JAp-
*aBara ((pUCKaTHU UMIUTHKAIIMH 32 OCTBapyBamke Ha MpaBa MOBP3aHO CO 00EMOT
Y M3HOCOT KOj C€ yIUIaka 3a BpeMe Ha aHTaKMaHOT Ha JIMIIATa, MOXKHU 3JI0YIIO-
TpeOH, YCOIIaCeHOCT CO CHCTEMUTE M MPOIEyPUTE BOCIIOCTABEHN HA HUBO Ha
Jp’KaBa UTH.).

Heonxonna e cooiBeTHa aHanu3a M BO OJHOC Ha (PUMCKAJTHUTE UMIUIN-
Kalluu O]l BOBelyBame Ha BakBUTe HOBU (popmu. OBa BO cMucia, a c€ UMaar
BO IpeaBUJ cUTE (PAKTH MPU BOBEAYBAHETO HA HOBH HECTaHAApAHU (HOpMHU U
IITO K€ 3HAYU BOBEIYBAH-ETO HAa UCTHTE BO CMHUCJIA HA U3HOC/TPOIIOK HA HUBO
Ha nure (006eM Ha OOBPCKHU 3a HaJJOMECTOK, MPUIOHECH U JAHOIM) BO COOAHOC
CO TpaBaTra KOM JIUIETO Tpeda /a T'M MoJ3yBa 3a BpeMe Ha OBOj aHTaKMaH U 10
3aBpIIyBame HA UCTHOT (3PABCTBEHO, TIEH3UCKO OCHTYPYBAHhE WTH.), OMHOCHO
(buckaHUTE UMIUTUKAIIMK 32 JpskaBara (Koja ke Tpeda na ru o0e30eau curte mpa-
Ba U 3aILTHUTA 3a JIMIATa, KOW UMIUIMKAIIMK K€ 3aBHCAT OJ] YIJIaTeHUTE OOBPCKH,
HO U €BEHTYaJIHO yUeCTBO M Ha Jp)KaBara).

He nomanky OMTHO € U TpalameTo 3a MpaBHAaTa 3allITUTa Ha TUIaTa aH-
TaKUpaHU CO HECTAHJIAPIHU JIOTOBOPH, OJ ACIEKT Ha TPETMaH U 3allTUTA MPeJ
HQ/JIS)KHUTE WHCTUTYLIMU M OPraHW Kako 32 BpeM€ Ha CAaMHUOT aHT@XMaH Taka
W TI0 3aBplIyBamke Ha HCTHOT. Cekoja (prIeKcHOMITHOCT U HeCTaHAapPTHOCT MOXKE
7la TIpeIN3BUKA €BEHTyalTHA HEMOXKHOCT J1a C€ JIOKa)Ke OCTOCHETO Ha TAKBHOT
aHTXKMaH W/UJTK TIOCTOCHETO/peann3alyjara Ha Mer'yCeOHHUTE TTpaBa U OOBPCKH.

Hejacnoto perynupame Wil HEIOBOJHOTO PErylupame Ha CUTE TOpeHa-
BEJICHU aCMEKTU MOXeE J1a IPeAU3BUKA HETaTUBHU €(EKTH BP3 PEIOBHHOT pado-
TEH OJIHOC KaKo Ha MpHUMep, ,,KOHKypeHIHja” U ,,3aMeHa’” Ha PEJOBHOTO Bpa-
0oTyBame co Ipyru GOpMHU Ha aHTaXXMaH (MMPEMUH O] PEIOBHO BPabOTyBame
BO Jpyru Gpopmu). AKO HEMa JaCHU KPUTEPUYMHU U COOJBETHA paMKa Koja Ke ro
OTPaHWYHM KOPUCTEHETO HAa HECTAHIApIHUTE OTOBOPHU (IO KOj OCHOB, 3a Koja
KaTeropuja Juia, BO KOM Ciydau, Koja JIEJHOCT, Mepro U CJ1.), pad0ToaBav40T
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na ¥ pabOTHUKOT MOXKE J]a TO 0J0epaT HEeCTaHAAPJHOTO BpabOOTyBamhe HAMECTO
3aCHOBamE Ha pabOTEeH OAHOC (IIPUMEp, CaMO 3apaJy HaMalyBamke Ha TPOIIOLH-
Te, epexTruTe U (PprrexcuONUIHOCTa KOU Ce MM03HAYajHU BO MOMEHTOT, U30€rHyBambe
Ha OIpEeJIeNICHN CAaHKIIMU U OOBPCKH KoM OM T MMaJie ako ¢€ BO pabOTEH OJTHOC
U CJL.).

HeonxonHo € 1a ce BoAM rpuka 3a YCOIIACECHOCT CO CHTE JPYTH 3aKO-
HU KOM IO ypeayBaar NpaBHHOT PEKUM BO JICJIOT Ha PEryIupame Ha paOOTHHOT
ofHOC 1 (hOpMH Ha pabOTEH aHTa)XKMaH, CUCTEMOT Ha COILMjaJTHO OCUTYpPYBambe
U TIPOLeTypUTE 32 MpHjaBa/ojjaBa, yIiaTa Ha Ijiata U MPUIOHECH U IPYTH KOH
JTMPEKTHO WIIM HHIUPEKTHO TO OMMPAaT OBa Mpaliame.

AXo OBHE TIpalama 1 aCTIeKTH He Ce pa3IiieaaT u perynupaar yure mpu
BOBE/IYBamk-ETO HA HOBH HEeCTaHIapAHU (popMH Ha aHTa)KMaH, Ke Ce jaBaT MPEYKH
1 po0JIeMH BO TEKOT Ha CIIPOBEyBamke Ha CaMUTE MTPOMUCH, BO MOMEHTOT KoTra
JMLETO ke uMa morpeda o ONpeNeieHn YCIyTd U MpaBa, a Iopaad Heycoria-
€HOCT CO JPYTd MOCEOHM 3aKOHM WM, MaK, MOPaay HEIOYPEACHH Ipaliama U
aCTIeKTH TMOBP3aHMU CO TAKBHOT pabOTEH aHTa)KMaH, JIMIIETO Hema jJa Ouje BO
MOKHOCT J1a ja A00ue norpebHara 3amrura. OBa MOXKe J1a BiIMjae U Ha CaMOTO
KOPHCTEHE Ha HECTaHAapIHUTE (HOPMH Ha aHTAXKHUpambe (aKo JIHIaTa UMaar mpo-
011eMU cO OCTBapyBame Ha JAPYTU IpaBa, WM IOCTOjaT HEPETryIMPaHH Mpaamba
KOU TO KOMILUIMIIMPAaT OCTBAPYBAaWmETO Ha ONMpPEACTICHU MpaBa U 3alliTUTA), Ta
Taka, OBa MOXKE JIa BJIMjac M HA OCTBApPYBambEe Ha IIeJITa U Pe3yJITaTUTe KOu Omie
MPUYMHA 32 BOBEYBamk¢ Ha HOBU ()OPMH HA aHTKMaH.
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LEGAL ASPECTS AND CHALLENGES IN
INTRODUCING NON-STANDARD FORMS OF
EMPLOYMENT/WORK ENGAGEMENT IN THE
REPUBLIC OF NORTH MACEDONIA

Abstract

The need for introduction of non-standard forms of employment, i.e. new forms of work
engagement in RSM is a topic that has become more relevant in recent years. The reasons
are different, taking into consideration the needs of employers and workers for greater
fexibility in the process of negotiation and in performing the agreed work, having in
mind the new trends on the labor market, technologies, digitalization and the way and
possibilities for organizing the work process, the specifics that are characteristic of
certain activities, the experiences and challenges from the COVID pandemic, etc. What
characterizes the established system in RSM (the legal framework provided by Labour
law and the social insurance system) is the inseparable link between “employment”,
“employment contract” and “registration in mandatory social insurance”. Starting from
this system, the question arises about the need to introduce other types of contracts/new
forms of work engagement or the introduction of non-standards in certain aspects of the
employment relations/contract and the challenges regarding the abovementioned issue.

Keywords: standard forms of employment, non-standard forms of employment,
employment contract, other contracts, employment, work engagement, flexibility, non-
standard within the employment relation.
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